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successful tournament blackjack players. Both are 
avid  exercisers—lifting weights, doing yoga, and run-
ning almost every day.

M. Neil Browne is a senior 
lecturer and  Distinguished 
Teacher Professor of Econom-
ics and Law emeritus at Bowl-
ing Green State University. He 
received his B.A. in history and 
economics at the University of 
Houston, his Ph.D. in econom-
ics at the University of Texas, 

and his J.D. from the University of Toledo. He has 
been a professor at Bowling Green for more than five 
decades.

Professor Browne teaches courses in economics and 
law, legal research, jurisprudence, ethical reasoning, 
critical thinking, and economics at both the undergrad-
uate and graduate levels. He has received recognition 
as the Silver Medalist National Professor of the Year, 
the Ohio Professor of the Year, and Distinguished 
Teacher and Master Teacher at Bowling Green State 
University, as well as numerous research awards from 
his university and from professional organizations. His 
consulting activities with corporate, governmental, and 
educational institutions focus on improving the quality 
of critical thinking in those organizations. In addition, 
he serves as a Rule 26 expert with respect to the quality 
of the reasoning used by expert witnesses called by the 
party opponent in legal actions.

Professor Browne has published 35 books and over 
160 professional articles in law journals, as well as in 
economics, sociology, and higher-education journals. 
His current research interests focus on the relationship 
between orthodox economic thinking and legal policy. 
In addition, he is in the midst of writing books about the 
power of questionable assumptions in economics, the 
usefulness of asking questions as a learning strategy, 
and the deficiencies of legal reasoning.

Nancy K. Kubasek received 
her J.D. from the University of 
Toledo College of Law in 1981 
and her B.A. from Bowling 
Green State University in 1978. 
She joined the BGSU faculty in 
1982, became an associate pro-
fessor in 1988, and became a full 
professor in 1993.

During her tenure at Bowling Green State Univer-
sity, she has primarily taught courses in business law, 
legal environment of business, environmental law, 
health care law, and moral principles. She has pub-
lished over 75 articles, primarily in law reviews and 
business journals. Most of her substantive articles 
focus on environmental questions. She has helped get 
students involved in legal research, and a number of 
her articles have been coauthored with students. She 
has also published a number of pedagogical articles in 
teaching journals, focusing primarily on the teaching of 
critical thinking and ethics.

She wrote the first environmental law text for under-
graduate students, Environmental Law, and coauthored 
The Legal Environment of Business: A Critical Think-
ing Approach. She has written supplemental materi-
als, such as study guides, test banks, and instructors’ 
manuals.

Active in many professional organizations, she has 
served as president of the Academy of Legal Stud-
ies in Business, the national organization for profes-
sors of legal studies in colleges of business. She has 
also served as president of the Tri-State Academy of 
Legal Studies in Business, her regional professional 
association.

In her leisure time, she and her husband, Neil 
Browne, fish for halibut and salmon in Alaska, 
as well as largemouth bass in Florida. In addi-
tion, they are regular participants in polka, waltz, 
zydeco, and Cajun dance festivals in Europe and the 
United States. For almost 30 years, they have been 
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for over 35 years to Deborah, and they have two chil-
dren,  Christopher (married to Amanda) and Elisabeth 
( married to Mark). They have four grandchildren—
Jack, Nate, Samantha, and Wesley—plus two ram-
bunctious beagles, Max and Missy.

Linda L. Barkacs received 
her J.D. from the University of 
San Diego in 1993. She also 
has a B.A. in political science 
from San Diego State Univer-
sity and an A.A. in accounting 
from Irvine Valley College.

Upon graduating from 
law school and passing the 

 California bar exam, Professor Barkacs became an asso-
ciate at a downtown San Diego law firm. During that 
time she was involved in a number of high-profile tri-
als, including a sexual harassment case against the City 
of Oceanside that resulted in a $1.2 million verdict. In 
1997, Professor Barkacs and her husband Craig (also a 
professor at USD) started their own law firm special-
izing in business and civil litigation (in both federal 
and state courts), employment law cases, and appeals. 
They were also involved in numerous mediations and 
arbitrations.

Professor Barkacs began teaching at USD in 1997 
and went full-time in Spring 2002. She is now a tenured 
Associate Professor of Business Law. As an educator, 
she has designed and taught numerous courses on law, 
ethics, and negotiation. She teaches in USD’s under-
graduate and graduate programs, including the Master 
of Science in Executive Leadership (a Ken Blanchard 
program), the Master of Science in Global Leadership, 
the Master of Science in Real Estate, and the Master 
of Science in Supply Chain Management. Professor 
Barkacs often teaches in USD’s study-abroad classes 
and has traveled extensively throughout Europe, Asia, 
and South America.

Professor Barkacs has received numerous awards 
for her teaching at USD, including the 2008 USD Out-
standing Undergraduate Business Educator; 2008 and 
2007 Professor of the Year, USD Senior Class (uni-
versitywide); 2007 Creative and Innovative Teaching 
Award, Academy of Education Leadership (national); 
and 2009 and 2010 nominee for U.S. Professor of the 
Year (Carnegie Foundation).

She and her husband are principals in The Barkacs 
Group (www.tbgexecutivetraining.com), a consulting 

Lucien J. Dhooge is the 
Sue and John Staton Professor 
of Law at the Scheller Col-
lege of Business at the Georgia 
Institute of Technology, where 
he teaches international busi-
ness law and ethics and serves 
as the area coordinator in law 
and ethics. Prior to his tenure at 

the Georgia Institute of Technology, Professor Dhooge 
practiced law for 11 years and served on the faculty 
of the University of the Pacific in California for 12 
years. He has authored more than 50 scholarly articles, 
coauthored and contributed to 13 books, and is a past 
editor in chief of the American Business Law Journal 
and the Journal of Legal Studies Education. Professor 
Dhooge has presented courses and research through-
out the United States, as well as in Asia, Europe, and 
Central and South America, and has received numer-
ous research and teaching awards, including seven 
Ralph C. Hoeber Awards for excellence in published 
research. After completing an undergraduate degree 
in history at the University of Colorado, Professor 
Dhooge earned his J.D. from the University of Denver 
College of Law and his LL.M. from the Georgetown 
University Law Center.

Daniel J. Herron is a 
professor of business legal 
studies in the Richard T. 
Farmer School of Business at 
his undergraduate alma mater, 
Miami University in Oxford, 
Ohio, where he earned a bach-
elor’s degree in English. He 
earned his law degree from 

Case Western Reserve University School of Law in 
Cleveland and is a member of the Ohio and federal 
bars. His research includes articles on business eth-
ics plus a variety of “business and law” topics. In 
addition to his teaching and scholarly publications, 
he founded in 1994, and since then has been coach-
ing, the James Lewis Family Mock Trial Program at 
Miami, a consistent top-10 program in a field of more 
than 300 mock trial programs nationwide. Before 
coming to Miami in 1992, he taught at Bowling 
Green State University, the University of Wyoming, 
the University of North Carolina–Wilmington, and 
Western Carolina University. He has been married 
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firm that provides negotiation, ethics, and team training 
for the private sector. Professor Barkacs has published 
numerous journal articles in the areas of law, ethics, 
and negotiation. She and her husband are coauthoring 
a book on negotiation. She has been the president, vice 
president, conference chair, and treasurer of the Pacific 
Southwest Academy of Legal Studies in Business 
(www.pswalsb.net).

Professor Barkacs currently spends her time teach-
ing, publishing, consulting for The Barkacs Group, 
and doing volunteer work for various civic causes. She 
enjoys walking, weight lifting, and spending her free 
time with her husband Craig and their three cats, Phoe-
nix, Violet, and Vanessa.
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We are full of gratitude to the reviewers, adopters, and students who have stimulated us to 
create this fresh and improved 4th edition of Dynamic Business Law. Any book is a work in 
progress, and certainly this one is no exception. It is humbling indeed to check and proof-
read and study, but still omit things that should be included and fail to adequately explain 
what we do include. But with your assistance, we feel we have a much better book now. 

We have constructed a book that is both comprehensive and readable. But the features 
integrated into the chapters provide its distinctive worth. Each feature stands by itself as an 
aid to the kind of learning we hope to encourage. Yet the features are also a cohesive unit, 
contributing both to the liberal education of the students who use this book and to their 
skills as decision makers in a market economy.

Specifically, we provide a comprehensive examination of all the relevant questions, 
concepts, and legal rules of business law. Our text addresses the power and authority 
of constitutions, statutes, case law, and treaties as sources of law. Together the various 
elements of what we call “the law” make up the foundation and structure of the market 
exchange process.

Decisions to trade and produce require trust—trust that consumers, firms, workers, 
financial institutions, and asset owners will do as they promise and that violations of such 
promises will be unacceptable in the marketplace. Without guarantees that promises will 
be kept, market exchanges would grind to a halt. Business law provides these guarantees 
and the boundaries within which certain promises can be made and enforced.

Market decisions are made in a context—a persistently changing context. The law, in 
turn, is dynamic in response. New technologies and business practices bring new disputes 
over rights and responsibilities in a business setting. Future business leaders need knowl-
edge of existing business law, as well as a set of skills permitting them to adjust efficiently 
and effectively to new legal issues that arise over the course of their careers.

We are excited about the contents of our features and want to explain the function of 
each of them in preparing our students for leadership in business.

A. BUT WHAT IF. . .
The “But What If” feature is 
designed to promote critical think-
ing by providing students with 
hypothetical variations on the fact 
patterns outlined in real cases. This 
feature takes advantage of what we 

were taught so regularly in law school: Change the factual context and the legal conclu-
sion may well shift along with the fact pattern. The “But What If” hypotheticals should 
heighten students’ sensitivity to the importance of details in legal reasoning.

A Guided Tour
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 3. The arbitrator refused to postpone the hearing despite sufficient cause, refused to hear 
relevant evidence, or otherwise misbehaved to prejudice the rights of one of the parties.

 4. The arbitrator exceeded his or her authority or failed to use that authority to make a 
mutual, final, and definite award.

The U.S. Supreme Court has held that these four grounds are the exclusive grounds 
for vacating, modifying, or correcting an arbitrator’s award, and parties cannot expand 
on these grounds in contract.10 Consequently, in the United States, arbitration decisions 
are generally upheld. Other countries are taking actions to increase the number of arbitra-
tions, while reducing the need to appeal the arbitration decisions. For example, Brazilian 
lawmakers reformed several articles in the Brazilian Civil Code to increase the practice of 
arbitration. These reforms mandate that parties sign an “arbitration commitment” during 
arbitration proceedings. This commitment states the disputed issue, the venue of the arbi-
tration, and the parties involved. The arbitration commitment renders the outcome of the 
arbitration comparable to a decision handed down by the judiciary branch. Consequently, 
parties no longer need to appeal to the judiciary branch after an arbitration hearing.

Legal Principle: An arbitration award can be set aside for only four reasons:  
(1) the award resulted from fraud or corruption; (2) the arbitrator is biased or 
 corrupt; (3) the arbitrator misbehaved in a way that prejudiced the rights of a party; 
and (4) the arbitrator misused his authority in the making of the award.

10 Hall Street Assoc., L.L.C. v. Mattel, Inc., 128 S. Ct. 1396 (2008).
11 Google Inc. v. Sergey Gridasov, Claim Number: FA0505000474816, National Arbitration Forum (2005), www.arb-forum.com/
domains/decisions/4_7_4816.htm.

Advantages and Disadvantages of Arbitration. Arbitration may be preferable to 
litigation for several reasons. First, arbitration is more efficient and less expensive than 
litigation. For example, on May 11, 2005, Google filed a complaint with the National Arbi-
tration Forum because another party had registered the following Internet domain names: 
googkle.com, ghoogle.com, gfoogle.com, and gooigle.com.11 Less than two months later, 
an arbitration panel concluded that these domain names were confusingly similar to the 
google.com trademark and that they had been registered in bad faith. Consequently, the 
panel determined that the googkle.com, ghoogle.com, gfoogle.com, and gooigle.com 
domain names be transferred to Google.

Second, parties have more control over the process of dispute resolution through arbi-
tration. They choose the arbitrator and determine how formal the process will be. Third, 
the parties can choose someone to serve as the arbitrator who has expertise in the specific 
subject matter. Because the arbitrator has expertise, the parties believe that the arbitra-
tor will be able to make a better decision. Fourth, the arbitrator has greater flexibility in 
decision making than a judge has. Unlike judges, who are bound by precedent, arbitrators 
generally do not have to offer reasons for their decisions.

 BUT WHAT IF .  .  .
WHAT IF THE FACTS OF THE CASE OPENER WERE DIFFERENT?

Let’s say, in the Case Opener, that Hooters and Phillips had settled through arbitra-
tion. The arbitrator awarded Hooters a sum of money yet did not give any reasons or 

cite any laws to support the decision. Is the lack of justification legal? What could Phillips 
do in response to the decision?
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B. COMPARING THE LAW OF 
OTHER COUNTRIES BOXES
This feature highlights the emerging, 
interconnected global market. Each 
chapter contains multiple “Comparing 
the Law of Other Countries” boxes. 
Because so many market decisions are 
made in an international context, future 
business leaders need to familiarize 
themselves with the likelihood that a 
particular legal principle essential to 
doing business in one country may not 
be appropriate in other countries. The “Comparing the Law of Other Countries” boxes 
provide heightened awareness of this likelihood by illustrating how unique the law in a 
certain country often is. After reading dozens of these “stories of difference,” readers will 
certainly better understand the need to discover relevant law in all jurisdictions where their 
market decisions have legal implications.

We believe that students learn innumerable valuable lessons about U.S. business law by 
contrasting the concepts of our business law system with those of our primary trading part-
ners. We typically use Canada, Japan, China, Russia, Mexico, and the European Union for 
our comparisons because modern business managers will more likely be interacting with 
the law in those particular jurisdictions.

C. E-COMMERCE BOXES
A central feature of modern business 
decisions is new technology, specifi-
cally the rapid spread of electronic 
commerce. This development has cre-
ated new challenges and opportuni-
ties that were unforeseeable until very 
recently. With each edition, we are 
enhancing our coverage of technology 
related changes in the law.

Our initial approach was to construct an e-commerce chapter that stood by itself. But 
the more we thought about that approach and listened to our reviewers, we decided to place 
E-Commerce boxes in most of our chapters, as well as to integrate the e-commerce mate-
rial throughout relevant chapters. By this infusion approach, we think we can best convince 
students of the pervasive influence of this new, complicating aspect of business decisions.
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have settlement authority. Third, the procedures of the minitrial can be modified to meet 
more precisely the needs of the parties. For example, parties may give the neutral adviser 
the authority to settle the case if the representatives cannot come to a settlement agreement 
after a certain period of time.

EARLY NEUTRAL EVALUATION
With early neutral  evaluation, sometimes called early neutral case evaluation, the parties 
select a neutral third party and explain their respective positions to this neutral, who then 
evaluates the strengths and weaknesses of the case. The parties use this evaluation to reach 
a settlement. Early neutral evaluation was pioneered in the Northern District of California, 
and is now used in a number of other federal courts.20

PRIVATE TRIALS
Several states now allow private trials, an ADR method in which a referee is selected and 
paid by the disputing parties to offer a legally binding judgment in a dispute. The referees 
do not have to have any specific training; however, because retired judges often serve as 
referees, this method is often referred to as “rent-a-judge.”

Generally, a private trial occurs after a case has been filed in district or state court. 
After the parties have engaged in discovery and developed their positions, the parties may 
choose to participate in a private trial. The parties would typically notify the trial judge 
overseeing their case that they are participating in a private trial. The disputing parties 
determine the time and place of the trial and conduct the trial in private to ensure confi-
dentiality. The referee writes a report stating the findings of fact and the conclusions of the 
law. This report is filed with the trial judge; however, if any party is dissatisfied with the 
resolution of the case, the party can request a trial before a trial court judge. If this request 
is denied, the party can appeal the decision of the referee.

20 Neutral Evaluation: A Technique Whose Time has C, available at: http://corporate.findlaw.com/litigation-disputes/neutral-
evaluation-an-adr-technique-whose-time-has-come.htmlome

Some judges, lawyers, and politicians in the United States advo-
cate the adoption of Japan’s ADR techniques into the U.S. judiciary 
system. The techniques come in three forms: compromise, concili-
ation, and arbitration.

Compromise (wakai) is defined as a contractual agreement 
between parties that becomes the basis for a voluntary settlement. Due 
to the voluntary nature, no compromise is possible if one party does not 
wish to settle. Compromise may be proposed at three distinct times. 
First, a simple compromise may be reached before the initiation of a 
suit. Second, after initiation, but before litigation, the parties may appear 
in court and present a compromise. Such a compromise is legally bind-
ing on both parties. Third, parties may compromise during litigation, 
which is when most compromises occur. It has been estimated that 
nearly one-third of all disputes are settled using compromise.

The second ADR technique used in Japan is conciliation 
(chotei). Conciliation, reaching compromise through a third party’s 

intervention, has been a part of Japanese culture for hundreds 
of years. In modern times, conciliation committees consist of one 
judge and two appointed members of the community. Acceptance 
of the committee’s recommendation is not necessary, but if the 
parties wish to concede, the recommendation has the force of a 
judgment.

The final type of ADR is arbitration (chusai). The arbitration 
procedure in Japan is markedly similar to that in the United States. 
A two- or three-judge panel reaches a recommendation that is a 
binding decision.

The success and popularity of all three types of ADR in Japan 
are attributed to the attitudes of the citizens. People in Japan are 
reluctant to bring a lawsuit against a fellow citizen. To them, using 
ADR is a less brash way to resolve a dispute than suing someone 
outright. Obviously, this attitude is quite distinct from that of the 
American legal culture.

C O M P A R I N G  T H E  L A W  O F  O T H E R  C O U N T R I E S
ADR IN JAPAN
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Legal Principle: When a person temporarily deprives another of the use and 
enjoyment of his personal property, a trespass to property occurs; if that deprivation 
becomes permanent, conversion has occurred.

INTENTIONAL TORTS AGAINST ECONOMIC INTERESTS
All businesspersons should be familiar with the torts against economic interest. The five 
most common torts against economic interests, frequently referred to as “business torts,” 
are disparagement, intentional interference with contract, unfair competition, misappro-
priation, and fraudulent misrepresentation. The first, disparagement, is similar to defama-
tion, because both torts involve the making of a false statement, but it is different because 
it is a tort designed to protect one’s property interests, whereas defamation is designed to 
protect one’s reputational interests.

The plaintiff in a disparagement case must prove that the defendant published a false 
statement of a material fact about the plaintiff’s product or service that resulted in a loss 
of sales. When such statements are criticisms of the quality, honesty, or reputation of the 
business or product, the tort is sometimes called slander of quality (if spoken) or trade libel 
(if printed). If the statements relate to ownership of the business property, it is  slander of title.

Damages for disparagement are ordinarily based on a decrease in profits linked to the 
publication of the false statement. A less common method is to demonstrate that the plain-
tiff had been negotiating a contract with a third party who lost interest shortly after publi-
cation of the false statement. The profits the plaintiff would have made on the contract are 
the damages.

Some interesting variations of the tort of disparagement have developed. For example, 
in 2007, California became the 13th state to recognize the tort of food disparagement, 
which critics call “veggie libel.” Such laws provide ranchers and farmers with a cause of 
action when someone knowingly makes false, damaging statements about a food product. 
The California law was drafted in response to an incident during 2006 in which Taco Bell 
executives wrongly identified green onions grown at Boskovich Farms in Oxnard as the 
source of an E. coli outbreak that sickened 70 of the fast-food chain’s customers.

The most famous veggie-libel lawsuit was filed by a cattle rancher against talk-show 
host Oprah Winfrey and one of her guests. During the broadcast at issue, Oprah said the 
conversation they were having about the possibility of contracting disease from meat had 

Suppose your ex-boyfriend posed as you on a number of online per-
sonals sites, such as iwantu.com. He posted what he described as your 
rape fantasies and listed your name and address. He then encouraged 
men to act out your fantasies in person. Would you be afraid? How 
might criminal law respond? Could tort law also help you? In a real 
case in 1992, Gary Dellapenta, the ex-boyfriend, was sentenced to six 
years in prison for violating California’s then new cyberstalking law.

If someone were threatening you as Dellapenta threatened his 
ex-girlfriend, you might want the creator of the website and/or an 
Internet service provider to assist you in pulling the posts before 
harm occurs. Unfortunately, Internet service providers are exempt 
from liability under tort law if they fail to respond to your concerns. 
The Communications Decency Act of 1996 outlined this exemption.

You might be able to pursue the creator of the website, 
depending on how the facts play out and on your state’s law. 
You might be able to sue for defamation, false-light invasion 
of privacy, negligence, and/or intentional infliction of emo-
tional distress. You will face an uphill battle, though, in meeting 
your burden of proof. In the mid-1990s, Ken Zeran brought tort 
claims against a radio station that broadcast untrue information 
suggesting he was selling T-shirts and other items with insen-
sitive remarks about the Oklahoma City bombing of a federal 
building. Zeran was unable to prove any of the torts he alleged. 
Perhaps as cyberstalking becomes more prevalent, and more 
frightening, tort law will change to provide more protection 
to victims.

E - C O M M E R C E  A N D  T H E  L A W
TORT LAW VERSUS CRIMINAL LAW TO IMPROVE THE ONLINE  
PERSONALS INDUSTRY
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D. CONNECTING TO THE CORE
The business curriculum, as experienced by 
students, can easily be seen as a collection 
of silos, with each silo, or academic depart-
ment, walled off from the others with its 
own special language and issues. But suc-
cessful business decisions start with the rec-
ognition that decision makers should take 
advantage of the interrelatedness of the vari-
ous subject areas.

The purpose of the Connecting to the 
Core feature is to drive home the point that 
concepts from finance, accounting, market-
ing, management, and economics are closely 
linked to concepts and dilemmas in business 

law. The study of business law is best seen as a foundational component of the larger study 
of business administration. This feature for the fourth edition has been placed on the web-
site assigned to Dynamic Business Law.

E. CRITICAL THINKING
After each case in the book, we have provided critical-thinking questions to highlight the 
need to think critically about the reasoning used by the court. In addition, we include 
in every chapter a Point / Counterpoint problem that encourages the reader to evaluate 
the conflicting reasoning surrounding a key issue in the chapter. Legal evolution occurs 
through a process of curiosity, an awareness of new problems in the marketplace, and sen-
sitivity to rights and responsibilities that have not been given proper attention.

But we do much more than just ask a lot of critical-thinking questions at particular 
locations throughout the chapters. We encourage the use of a step-by-step critical-thinking 
approach that has been developed and used in classrooms in many countries. We do not 
just repeatedly urge students to “think critically.” Instead, we describe for them what is 
meant by that phrase in the context of business law. We include this step-by-step approach 
in Appendix 1A at the end of Chapter 1. Instructors who want to emphasize critical think-

ing can use that appendix as a struc-
tured approach for learning how to 
evaluate legal reasoning.

F. ETHICAL REASONING
After each case in the book, we have 
provided ethical reasoning questions 
to highlight the need to think ethi-
cally about the reasoning used by the 
court. Throughout, our book empha-
sizes consideration of all stakeholder 
interests in every market decision. 
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relationship, mediation is popular because it allows parties to preserve their relation-
ship throughout the dispute. Mediation helps parties work together to reach a consensus. 
Because parties are encouraged to communicate openly, they usually do not experience 
bitterness toward the opposing party. Furthermore, each party typically leaves mediation 
with a better understanding of the opposing party; consequently, this understanding may 
actually facilitate a better working relationship between the parties. Therefore, the first 
advantage of mediation is that it helps disputing parties preserve their relationships.

The second advantage to mediation is the potential for creative solutions. The parties 
are responsible for offering alternatives to solve problems. A party to mediation is often 
not necessarily looking for a money award. Instead, that party may be trying to find a solu-
tion so that both parties can benefit from the resolution of the dispute.

In addition, parties to mediation have a high level of autonomy. Unlike liti-
gation or arbitration, where a neutral third party makes a decision that resolves 
the dispute, mediation allows parties to take control of the process and resolve 
the dispute together. The parties generally have more dedication to the agree-
ment because they helped make the decision. Finally, mediation, like other 
methods of alternative dispute resolution, is less costly, less time-consuming, 
and less complicated than litigation.

These benefits can obviously be very worthwhile. However, critics of medi-
ation argue that its informal process improperly creates an image of equality 

between the parties. Consequently, we improperly assume that the resulting agreement 
between the parties is also equal. However, if one party has more power than the other, the 
agreement is not necessarily fair or equal. Thus, the image of equality in mediation can be 
misleading. Furthermore, a party who knows that he or she has no chance of winning a 
case could enter the mediation process in bad faith, with no intention of making an agree-
ment. Therefore, some people may abuse the mediation process in an attempt to simply 
draw out the dispute.

Uses of Mediation. Mediation is used to resolve collective bargaining disputes. Because 
workers and employers must continue to work together, mediation typically helps preserve 
the relationship between the workers and the employers. Under the National Labor Rela-
tions Act (NLRA), a union must contact the Federal Mediation and Conciliation Services 
to attempt to mediate its demands before beginning a strike to achieve higher wages or 
better working hours.

Similarly, the Equal Employment Opportunity Commission (EEOC) encourages the 
mediation of employment discrimination claims. The EEOC has a mediation program that 
uses mediators employed by the EEOC, as well as external mediators trained in media-
tion and discrimination law. Between 1999 and 2014, the EEOC mediation program held 
181,734  mediations.7 Approximately 71 percent of these mediations (129,924 charges) 
were successfully resolved.

Mediation is also commonly used in environmental disputes. For example, Japan has 
created a committee, the Environmental Pollution Disputes Committee, devoted solely to 
the resolution of environmental disputes. This committee may use mediation or arbitra-
tion. Why is mediation particularly useful for environmental disputes? First, mediation 
allows for creative solutions and compromises, which are often needed in environmental 
disputes. Suppose an endangered species makes its home on land that an entrepreneur 
recently purchased with the intention of building a bed-and-breakfast facility. Because the 

To see how ADR relates to 
resolving conflicts that arise in 
the workplace, please see the 
Connecting to the Core activity 
in Connect.

7 “History of the EEOC Mediation Program,” www.eeoc.gov/mediate/history.html.
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[continued]

Variyam argues, and the court of appeals agreed, that 
having a reputation for untruthfulness would “affect his 
relationship with other physicians that might send him 
business or work.”  The court of appeals noted that “[l]ike 
lawyers and bankers, a physician such as Variyam, by defi-
nition, depends greatly on his reputation.” But the inquiry 
is not whether a reputation is necessary for a profession. If 
that were true—because all professions require reputations 
of some sort—all statements defaming professionals would 
be defamatory per se. Rather, the proper inquiry is whether 
a defamatory statement accuses a professional of lacking 
a peculiar or unique skill that is necessary for the proper 
conduct of the profession.   The specific trait of truthful-
ness is not peculiar or unique to being a physician. As the 
comments to the Restatement illustrate, “a charge that a 
physician is dishonest in his fees is actionable, although 
an imputation of dishonesty in other respects does not 
affect his character or reputation as a physician.” . . . Like-
wise,  “a statement that a physician consorts with harlots 
is not actionable per se, although a charge that he makes 
improper advances to his patients is actionable; the one 
statement does not affect his reputation as a physician 

whereas the other does so affect it.”  Accordingly, the 
allegations that Variyam lacked veracity and dealt in half-
truths do not adversely affect his fitness for proper conduct 
as a physician.

In sum, Hancock’s statements . . . were not defama-
tory per se because they did not injure Variyam in his profes-
sion as a physician by ascribing that he lacked a necessary 
skill peculiar or unique to the profession. Specifically, the 
statements here regarded Variyam’s truthfulness, not the 
lack of a necessary, peculiar skill which would render Vari-
yam unfit for proper conduct as a physician. Accordingly, 
to recover for defamation, Variyam was required to prove 
actual damages, which he did not do. There is no evidence 
of mental anguish because evidence that Variyam experi-
enced some sleeplessness and other anxiety does not rise to 
the level of a substantial disruption in his daily routine or a 
high degree of mental pain and distress. . . . Finally, because 
Variyam did not establish actual damages, he cannot recover 
exemplary damages. Accordingly, we reverse the judgment 
of the court of appeals and render judgment that Variyam 
take nothing.

Reversed in favor of Defendant

C R I T I C A L  T H I N K I N G

What potential stakeholders are adversely affected?

E T H I C A L  D E C I S I O N  M A K I N G

Which set of stakeholders would you weigh the heaviest 
in deciding a case of this type? Why would you raise their 
interests above those of other relevant parties?

If you say your boss is a tyrant or your roommate is a slob, are you in danger of being 
sued for defamation? Probably not, because such statements are really subjective opinions 
not capable of being proved. As such they are generally not actionable.

One of the important elements of defamation is that the defamatory statement must be 
damaging to someone’s reputation, as the nearby Case Nugget illustrates.

The increase in communication over the Internet has presented new questions for the 
law of defamation to answer. First, does a false statement made over the Internet constitute 
defamation? Second, if it does, who can be held liable?

The court first attempted to answer these issues in the case of Cubby v. CompuServ,7 
in which CompuServ was sued because of defamatory statements published on one of the 
forums available through its online information service. In holding CompuServ not liable, 
the court made an analogy between an online information service provider and a book-
store, saying, “CompuServ’s CIS product is in essence an electronic, for-profit library.” 
The court went on to say that once CompuServ decides to carry a given publication such as 
a news forum, it has little or no editorial control over that forum. It would therefore be no 
more feasible for CompuServ to examine every publication it carries for defamatory mate-
rial than it would be for libraries or booksellers to do so.

7 77b F. Supp. 135 (1991).
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Business ethics should never be an afterthought or something firms consider because they 
think they must.

Instead, business ethics is what provides the social legitimacy for markets, what dis-
tinguishes markets from the life of the jungle. While market decisions are calculating and 
purposeful, they must at the same time reflect awareness that the good and the right pro-
vide social borders that elevate those decisions above simple greed and egoism.

Ethical discussion focuses on the basic observation that we are socially and globally 
interdependent as entrepreneurs, asset owners, workers, businesspeople, and consumers. 
Our inescapable contact with one another requires that our aspirations be defined, at least 
in part, by their impact on others.

Our text has several ethical reasoning possibilities in each chapter. But for the reader 
to make use of this emphasis requires a practical step-by-step approach. In other words, 
students need more than just a discussion about values or ethics. They need to have some 
sense that the discussion is headed somewhere. They want to know, “How will my behav-
ior be any more ethical after I have read the chapter and participated in the class discus-
sions?” Our text answers their question.

Chapter 2 provides a clear explanation of our approach—an approach that students can 
use on a regular basis. The language and organization of our model of ethical reasoning 
leans implicitly on standard ethical theories. But it meets the challenge of a fast-paced busi-
ness world. It pushes stakeholders to the forefront of market decisions, where they belong, 
and does so in a manner that is both powerful and doable without becoming tedious.

Business ethics are the guidelines we use to shape the world we want to create. As 
such, they provide guidance for the kind of business behavior we want to reinforce. After 
each case excerpt, under the heading “Ethical Decision Making,” we pause to think about 
the ethics of business law by asking a question or questions derived from the practical 
approach to business ethics developed in Chapter 2. Because we want students to see stake-
holder interests as having numerous ethical dimensions, we have included frequent refer-
ences to the ethical questions arising in modern business enterprises throughout Dynamic 

Business Law.

G. NEW TOPICAL AREAS
Reviewers have urged us to address immigration law and privacy issues in greater 
detail. The fourth edition responds to that advice by expanded coverage of both those areas 
of law. In the section in the the front matter where changes to the text for the fourth edition 
are enumerated, readers can see several specific chapters where these topics have been 
introduced and explained.
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New Topical Coverage
Reviewers have urged us to address immigration law and privacy issues in greater detail.  
The fourth edition responds to that advice by expanded coverage of both those areas of law.  
In the section in the front matter where changes to the text for the fourth edition are enu-
merated, readers can see several specific chapters where these topics have been introduced 
and explained.

Changes to the Chapters
We received an incredible amount of feedback prior to writing the fourth edition of 
Dynamic Business Law. The following list of changes and improvements is a testament to 
our users and their commitment to making Dynamic Business Law the best content of its 
kind.

Every chapter has new cases in the Questions & Problems section in response to sug-

gestions from adopters and reviewers of the third edition.

Chapter 1 An Introduction to Dynamic Business Law 

∙ Updated the example of civil damages from a 1996 example to a 2009 example. 
∙ In the section about Global and Comparative Law, a discussion of WTO was added to 

the discussion of GATT.
∙ Changed an example of Administrative Law from a 1990s case to a 2015 Walmart case. 

In this case, Walmart did not prevent employees from being crushed by a crowd of 
2,000 shoppers.

Chapter 2 Business Ethics

∙ Provided the trial results for the case opener. In 2014, a New Jersey jury awarded Ken-
dall more than $1.5 million for medical expenses and punitive damages. 

∙ Added an explanation of the similarity and difference between “ethical” and “legal.” 
∙ Added United States of America et al. ex rel. Andrew Hagerty v. Cyberonics, Inc. 
∙ Added “The Complexity of Business Ethics: The Story of Two Biotech CEOs.” 
∙ Added new Point/Counterpoint “Do a firm’s ethical responsibilities extend beyond 

maximization of profits?”

Chapter 3 The U.S. Legal System

∙ Added Case Nugget “Does a Statutory Violation Constitute an Injury to Satisfy the 
Standing Requirement?” 

∙ Added a section called “Forum Selection and Choice of Law.”    
∙ Added new Supreme Court case Atlantic Marine Construction Company, Inc. v. United 

States District Court for the Western District of Texas et al.

What’s New in the Fourth Edition?
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 What’s New in the Fourth Edition? xiii

Chapter 4 Alternative Dispute Resolution

∙ Added new Supreme Court case Nitro-Lift Technologies, L.L.C v. Howard. 
∙ Added new Case Nugget “A Defeat for Consumers: DirecTV v. Imburgia.”

Chapter 5 Constitutional Principles

∙ Inserted new Supreme Court Fourth Amendment case David Leon Riley v. California 

and United States v. Wurie, which involves privacy and discusses “balancing the right 
to privacy with respect to data on one’s cell phone with security of police officers.”

∙ Added new Case Nugget Obergefell et al. v. Hodges, which is a case that required all 
states to recognize same sex marriages.

Chapter 6 International and Comparative Law

∙ Replaced Exhibit 6-1 with “Summary of the ‘FCPA Top Ten’ List.” 
∙ Updated membership in the WTO.
∙ Added new case Fallhowe v. Hilton Worldwide, Inc.  

∙ Added new Case Nugget Forum Non Conveniens in Canada, Club Resorts v. Van Breda.

Chapter 7 Crime and the Business Community

∙ Changed Case Opener to “A Questionable Stock Investment.”
∙ Added new Case, United States of America v. Thomas Tanke.
∙ Added new Point/Counterpoint “Should Fraud Penalties be Based on a Doctrine of 

‘Harm That the Defendant Purposefully Sought to Inflict?’”

Chapter 8 Tort Law

∙ Added new case Joseph E. Hanock, Petitioner v. Easwaran P. Variyam, Respondent.
∙ Added new invasion of privacy case involving television broadcaster Erin Andrews.
∙ Added new Point/Counterpoint “Should Medical Malpractice Awards be Capped?”

Chapter 9 Negligence and Strict Liability

∙ Added new case Swoboda v. Fontanetta. 
∙ Added new Point/Counterpoint “Should the Creators of Violent Media Owe a Duty of 

Care to Victims of Crimes Based on Violent Media?”

Chapter 10 Product Liability

∙ Added new case Kesner v. Pneumo Abex LLC. 

Chapter 11 Liability of Accountants and Other Professionals

∙ Added new E-Commerce and the Law content, “Potential Liability of Professionals for 
Data Stored on the Cloud.”
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xiv What’s New in the Fourth Edition?

∙ Created new section called “Extending the Attorney-Client Privilege to Accountants.”
∙ Added new case United States of America v. Louis Kovel. 
∙ Inserted new Point/Counterpoint “Should Lawyers be Required to Disclose Whether 

They Possess Malpractice Insurance?”

Chapter 12 Intellectual Property

∙ Included new case In Re Simon Shiao Tam.
∙ Created new discussion of efforts by Taylor Swift, Donald Trump, Tim Tebow, and 

Jeremy Lin to seek trademark protection for what some see as marks that might not 
really serve the purpose of identifying a product with its producer.  

∙ Inserted new E-Commerce content called “Changes to Copyright Law as Technology 
Evolves.”

Chapter 13 Introduction to Contracts

∙ Added new case Wrench, LLC., Shields, and Rinks, LLC. v. Taco Bell.

∙ Inserted new Point/Counterpoint “Should Contract Law be Used to Enforce Surrogacy 
Agreements?”

Chapter 14 Agreement

∙ Added new case, Paul Ehlen v. John M. and LynnDee Melvin.

∙ Created new E-Commerce and the Law content called “E-Signatures.”

Chapter 15 Consideration

∙ Added new Case Nugget about lack of consideration in an option contract. 
∙ Added new case about promissory estoppel Bouton v. Byers.

Chapter 16 Capacity and Legality

∙ Added new case Adrian Lopez v. Kmart Corporation.
∙ Created new Point/Counterpoint “Should Employer-Employee Covenants Not to Com-

pete be Eliminated?” 

Chapter 17 Legal Assent

∙ Added new case Fantastic Sams Salons Corp. v. Pstevo, LLC and Jeremy Baker.  
∙ Included a second new case Tommy E. Porter v. Domtar Paper Company, LLC.
∙ Created new Point/Counterpoint “Should Contracts Made through Tweets be Legally 

Binding?”
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 What’s New in the Fourth Edition? xv

Chapter 18 Contracts in Writing

∙ Added new case Heritage Constructors, Inc. v. Chrietzberg Electric, Inc., and Richard 

Marc Chrietzberg. 
∙ Inserted new Case Nugget “What is an ‘Interest in Land?’” Richard Sewing v. Steven 

Wayne Bowman.

Chapter 19 Third-Party Rights to Contracts

∙ Added discussion of high interest topic, third-party beneficiaries and agreements to 
arbitrate, and added a new case in which the court addresses that issue, Case 19-3, Juan 

Mendez, Jr., as guardian of Juan Mendez, Sr. v. Hampton Court Nursing Center, LLC. 
∙ Added new Point/Counterpoint “Should Obligors Have a Say in Who Becomes an 

Assignee?”

Chapter 20 Discharge and Remedies

∙ Inserted new case Mind & Motion Utah Investments, LLC, Appellee v. Celtic Bank 

Corporation.
∙ Transformed classic case of Hadley v. Baxendale into in-chapter case description.

Chapter 21 Introduction to Sales and Lease Contracts

∙ Created new case opener “Can You See the Forest for the Trees?”
∙ Added three new exhibits, clarifying some fundamental and subtle differences between 

the UCC and the CISG. 
∙ Changed Point/Counterpoint and tied it in to the case opener “Are ‘Writing Require-

ments’ Really Necessary Anymore for Contracts?” 

Chapter 22 Title, Risk of Loss, and Insurable Interest

∙ Created new case opener and Wrap-Up “Anyone for a Bar-B-Que?”
∙ Added new Case Nugget under final section of risk of loss when a breach is alleged.

Chapter 23 Performance and Obligations under Sales and Leases

∙ Added new case Levista, Inc. v. Ranbaxy Pharmaceuticals, Inc. 
∙ Created new Point/Counterpoint “Should Previous Dealings of the Parties Control the 

Contractual Relationship?”

Chapter 24 Remedies for Breach of Sales and Lease Contracts

∙ Added new case Badilla v. Wal-Mart Stores East Inc.

∙ Created new Point/Counterpoint “Should the Statute of Limitations Be the Same for 
All Causes of Action?” 
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xvi What’s New in the Fourth Edition?

Chapter 25 Warranties

∙ Added new Case Nugget under Warranty Disclaimers and Waivers Old Mexican Foods, 

Inc. v. Hanson Staple Company. 
∙ Added new Point/Counterpoint “Do the Implied Warranties Diminish the Fundamental 

Free Market and the Right to Contract?” 

Chapter 26 Negotiable Instruments: Negotiability and Transferability

∙ Added new case Athanasios Valsamis v. Nestor Gonzales-Romero.

∙ Created new Point/Counterpoint “Should the Consumer Financial Protection Board 
(CFPB) Tighten Regulations on Payday Lenders?”

Chapter 27 Negotiation, Holder in Due Course, and Defenses

∙ Swapped Point/Counterpoint for “Does the Shelter Principle Violate Basic Rules of 
Fairness?”

∙ Replaced Case 27-1 with Jones v. Wells Fargo Bank.

Chapter 28 Liability, Defenses, and Discharge 

∙ Revised E-Commerce and the Law with new information concerning electronic 
signatures.

∙ Updated Case 28-3 with John A. Colfax v. JPMorgan Chase Bank, N.A.

Chapter 29 Checks and Electronic Fund Transfers

∙ Inserted new case Aliaga Medical Center, S.C. v. Harris Bank N.A., A/K/A BMO Har-

ris Bank, N.A.
∙ Inserted new Case Nugget Alan Fambrough et al. v. Wal-Mart Stores, Inc., illustrating 

the application of the Safe Harbor defense.

Chapter 30 Secured Transactions

∙ Added new Case Opener and Case Opener Wrap-Up addressing commercially reason-
able sales of collateral.

∙ Replaced existing Case Nugget with Helms v. Certified Packaging Corp., addressing 
the definition of the term “proceeds of collateral.”

∙ Replaced Case 30-3 with Price Auto Sales, Inc.  v. Sanders, which addresses breach of 
the peace in the repossession of collateral.

∙ Revised Questions & Problems to include new cases concerning commercially reason-
able sales, classification of collateral, deficiency judgments, and repossession. 

Chapter 31 Other Creditors’ Remedies and Suretyship

∙ Added new Case Opener and Case Opener Wrap-Up addressing compliance with mort-
gage foreclosure procedures.
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 What’s New in the Fourth Edition? xvii

∙ Replaced Case 31-1 with In re Enron Corp., regarding artisan’s liens.
∙ Replaced Case 31-3 with Beal Bank v. Biggers, regarding modification of guaranty 

agreements.
∙ Updated statistics in Point/Counterpoint regarding homestead exemptions and median 

home prices.
∙ Revised Questions & Problems to include new cases concerning modification of guar-

anty agreements and foreclosure of mechanic’s liens. 

Chapter 32 Bankruptcy and Reorganization

∙ Updated GM Case Opener and Case Opener Wrap-Up.
∙ Updated bankruptcy filing statistics.
∙ Replaced Case 32-1 with In re Arkuszewski on the credit counseling requirement con-

tained within the bankruptcy code.
∙ Added new Case Nugget addressing In re Miller, which discusses the accuracy of state-

ments made in bankruptcy petitions.
∙ Updated the requirements for Chapter 13 bankruptcy.
∙ Revised Questions & Problems to include new cases concerning the credit counseling 

requirement, the dischargeability of damage awards based upon intentional conduct, 
and fraudulent prepetition transfers of property. 

Chapter 33 Agency Formation and Duties

∙ Added a recent California case involving Uber to clarify the importance and  implications 
of determining whether an employee is actually an independent contractor. 

∙ Revamped Point/Counterpoint to address the topic “Should a Business Owner Hire 
Independent Contractors Instead of Employees?” Responses are also updated.

Chapter 34 Liability to Third Parties and Termination

∙ Revised Point/Counterpoint, replacing the question with “Should the U.S. Adopt the 
European Union’s Post-Termination Compensation Policies?” 

Chapter 35 Forms of Business Organization

∙ Added new development of the law related to the issue of whether a franchisor stands 
in an employment or agency position in relation to a franchise and its employees for the 
purposes of vicarious liability.

∙ Added the new case of Patterson v. Domino’s Pizza, LLC.  
∙ Revised Exhibit 35-8, updating the list of “The Top 10 Global Franchises, 2016.”
∙ Improved Point/Counterpoint by addressing the question “Should Aspiring Business 

Owners Form an LLC Instead of a Corporation?”
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xviii What’s New in the Fourth Edition?

Chapter 36 Partnerships: Nature, Formation, and Operation

∙ Revised the reference to the Uniform Partnership Act to correct the claim that it is the 
governing statute in partnership law.

∙ Inserted new Case 36-3 Robert Law, On Behalf of the Robert M. Law Profit Sharing 

Plan v. Ronald Zemp, illustrating how a partnership can be negatively affected by the 
negligence of a partner.

∙ Added a new Point/Counterpoint “Should Partners Always Be Held Liable for the 
Actions of Other Partners?” 

Chapter 37 Partnerships: Termination and Limited Partnerships

∙ Replaced Case 37-1 with Urbain v. Beierling.
∙ Revised Point/Counterpoint by addressing a new issue concerning partnership breach 

and its fiduciary duty by firing partners to become more profitable.

Chapter 38 Corporations: Formation and Financing 

∙ Updated Case 38-3 with Wachovia Securities, LLC v. Banco Panamericano to illustrate 
when courts may pierce the corporate veil. 

∙ Added new Point/Counterpoint “Should Corporations Receive the Full First Amend-
ment Rights that a Normal Citizen Would be Entitled to?”

Chapter 39 Corporations: Directors, Officers, and Shareholders

∙ Replaced Case 39-1 Frieda H. Rabkin v. Philip A. Hunt Chemical Corp., with McCann 

v. McCann to illustrate the duties of majority shareholders.
∙ Revamped Comparing the Law of Other Countries, including “Criminal Liability in 

France” to contrast the criminal liability in France with that in the United States.
∙ Refurbished Point/Counterpoint, replacing the question with “Should Shareholders 

Have More Power to Influence a Corporation’s Business Decisions?” 
∙ Improved Questions & Problems, including recent cases and issues relating to corporations.

Chapter 40 Corporations: Mergers, Consolidations, Terminations

∙ Added new Point/Counterpoint “Are Mergers a Good Strategy to Grow a Business?”
∙ Added new case: Germain v. A.O. Smith Water Prods. Co.

∙ Added three new case problems.

Chapter 41 Corporations: Securities and Investor Protection

∙ Inserted new Case 41-3, United States of America v. Matthew Kluger, to illustrate the 
harshness of the treatment the tipper and tippee can receive.
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 What’s New in the Fourth Edition? xix

Chapter 42 Employment and Labor Law

∙ Added new Learning Objective “What are the rights and responsibilities when hiring 
foreign workers?”

∙ Added new case concerned with privacy issues and the Internet regarding MySpace 
post and subsequent lawsuit for invasion of privacy, Moreno v. Hanford Sentinel, Inc.

∙ Added new Case Nugget regarding wrongful termination in violation of public policy 
regarding the use of medical marijuana.

∙ Added new section and discussion regarding immigration law entitled “Employer 
Rights and Responsibilities When Hiring Foreign Workers.”

Chapter 43 Employment Discrimination

∙ Added new Learning Objective, new section, and discussion entitled “May Employers 
Use Social Media in Employment Decisions?” This section also focuses on the issue of 
privacy of social media.

∙ Revised section on Same-Sex Harassment, including a discussion of Oncale v. 

Sundowner.
∙ Added new case on sexual orientation discrimination (first time that EEOC decision 

holds that a claim of sexual orientation discrimination is by definition also a claim of 
sex discrimination as defined by Title VII).

∙ Added new Case Nugget on bona fide occupational qualification.
∙ Updated discussion of discrimination based on sexual orientation, including discussion 

of the historic 2015 U.S. Supreme Court decision on same-sex marriage.

Chapter 44 Administrative Law

∙ Added new case about broad discovery powers of administrative agencies (involving 
ECPA request for Google to identify the person behind an email address who was post-
ing anonymously). 

∙ Added new Case Nugget about notice-and-comment rule making under the Adminis-
trative Procedures Act (APA). 

Chapter 45 Consumer Law

∙ Added new Point/Counterpoint “Should Prescription Drugs be Allowed to be Adver-
tised Directly to Consumers?”

∙ Added new case: Crawford v. LVNV Funding, which provides a legal discussion of the 
application of the FDCPA.

∙ New section about data mining, illustrating a new privacy concern.
∙ Added three new case problems.
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xx What’s New in the Fourth Edition?

Chapter 46 Environmental Law

∙ Changed Case 46-2 to Consolidation Coal Company v. Georgia Power Company et al.

∙ Revised Point/Counterpoint to discuss “Should Individuals Convicted for Violating 
Environmental Laws be Punished More Harshly than Violent Criminals?”

Chapter 47 Antitrust Law

∙ Inserted a new case, United States v. Apple Inc., providing a more current illustration of 
an alleged per se violation.  

∙ Added a new Point/Counterpoint “Should Monopolies Remain Heavily Regulated? 
∙ Added three new case problems.

Chapter 48 The Nature of Property, Personal Property, and Bailments

∙ Revamped Case 48-1 and added new case J & L Jewelry v. EPK Management, illustrat-
ing whether a bailment exists.

∙ New Point/Counterpoint  called “Should Personal Property Taxes on Business Items be 
Abolished?”

Chapter 49 Real Property

∙ Replaced Case 49-3 with The Spur at Williams Brice Owners Association, Inc. v. Sunil 

V. Lalla and Sharan W. Lalla.

∙ Inserted new Point/Counterpoint entitled “Should Open Range Laws be Abolished?”

Chapter 50 Landlord-Tenant Law

∙ Updated Case 50-3 with Iowa Supreme Court case Leonara Caruso v. Apts. Down-

town, Inc.

∙ Revamped Point/Counterpoint to provide a debate of the issue of whether courts should 
make greater use of constructive trusts to benefit tenants.  

Chapter 51 Insurance Law

∙ Updated “Examples of Interesting Insurance Policies.”
∙ Inserted new Case 51-3 from the New Hampshire Supreme Court, Mellin v. Northern 

Security Insurance Company. 
∙ Updated E-Commerce and the Law to “Cyber and Data Protection Insurance.”
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 What’s New in the Fourth Edition? xxi

Chapter 52 Wills and Trusts

∙ Updated discussion of Legacy Locker. 
∙ Inserted new Case 52-3 In re Estate of Duke.

∙ Updated E-Commerce and the Law feature.
∙ Replaced Case Nugget with “Interesting Probate Disputes.”
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McGraw-Hill Connect®   

Learn Without Limits
Connect is a teaching and learning platform 
that is proven to deliver better results for 
students and instructors. 

Connect empowers students by continually 
adapting to deliver precisely what they 
need, when they need it, and how they need 
it, so your class time is more engaging and 
effective.

73% of instructors who use 
Connect require it; instructor 

satisfaction increases by 28% when 
Connect is required.
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 Using Connect improves passing rates 
by 12.7% and retention by 19.8%.

Connect Insight®
 

Connect Insight is Connect’s new one-
of-a-kind visual analytics dashboard that 
provides at-a-glance information regarding 
student performance, which is immediately 
actionable. By presenting assignment, 
assessment, and topical performance results 
together with a time metric that is easily 
visible for aggregate or individual results, 
Connect Insight gives the user the ability to 
take a just-in-time approach to teaching and 
learning, which was never before available. 
Connect Insight presents data that helps 
instructors improve class performance in a 
way that is efficient and effective.

Analytics
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SmartBook®  

Proven to help students improve grades and 
study more efficiently, SmartBook contains 
the same content within the print book, but 
actively tailors that content to the needs of the 
individual. SmartBook’s adaptive technology 
provides precise, personalized instruction on 
what the student should do next, guiding the 
student to master and remember key concepts, 
targeting gaps in knowledge and offering 
customized feedback, and driving the student 
toward comprehension and retention of the 
subject matter. Available on smartphones and 
tablets, SmartBook puts learning at the student’s 
fingertips—anywhere, anytime.

Adaptive

Over 5.7 billion questions have 
been answered, making McGraw-Hill 
Education products more intelligent, 

reliable, and precise.

THE ADAPTIVE 
READING EXPERIENCE 
DESIGNED TO TRANSFORM 
THE WAY STUDENTS READ

More students earn A’s and 
B’s when they use McGraw-Hill 
Education Adaptive products.

www.mheducation.com

©Getty Images/iStockphoto 

Final PDF to printer



xxiv

kub23585_fm_i-I.indd xxiv 10/11/16  09:22 PM

This element of the Preface contains a palpable tone of gratitude and humility. Any project 
the scope of Dynamic Business Law is a collective activity; the authors are but the visible 
component of a remarkably large joint effort. We want to thank several contributors by 
name, but there are doubtlessly many other students, colleagues, and friends who made 
essential contributions to these pages.

Our largest gratitude goes to the dozens of business law colleagues who saved us from 
many embarrassing errors, while tolerating our stubborn reluctance to adhere to certain of 
their suggestions. Many thanks go to our manuscript reviewers and focus group participants:

Acknowledgments

Patricia Sanchez Abril
University of Miami

Joan P. Alexander
Nassau Community College

Ross Allen
Rutgers University—Camden

Wayne Anderson
Missouri State University

Cheryl Arflin
Florida Atlantic University

Curtis J. Bell
Western Michigan University

Cyril Benichou
Thomas Edison State College

Dr. Jon D. Bible
Texas State University—San 
Marcos

Robert W. Bing
William Patterson  
University

Joyce Birdoff
Nassau Community College

Bonnie Bolinger
Ivy Tech Community College 
of Indiana

Eli Bortman
Babson College

Daniel R. Cahoy
Pennsylvania State University

Anita Cava
University of Miami—Coral 
Gables

Michael Chikeleze, JD
Cincinnati State College

Wade Chumney
Georgia Institute of Technology

Mark Conrad
Fordham University

Angelo J. Corpora
Palomar College

Mark A. Crawford
Charleston Southern 
University

Richard E. Custin
University of San Diego

Dr. Raven Davenport
Houston Community College 
System

Howard Davidoff
Brooklyn College

Peter Dawson
Collin County Community 
College—Plano

Mary Elena Ellison
Florida Atlantic University

Joseph L. Flack. Jr.
Washentaw Community 
College

Darrell G. Ford
University of Central Oklahoma

Joan Gabel
Florida State University

Gary S. Gaffney
Florida Atlantic University

Christopher Giles
Virginia Tech

Robert Gonzalez
American River College

Dale Arrison Grossman
Cornell University

Francine Guice
Indiana Purdue University— 
Fort Wayne

Cheryl Harwick

William Harwood
Dutchess Community  
College

Norman Hawker
Western Michigan University

Lynda F. Hodge
Guilford Technical Community 
College

Karen A. Holmes
Hudson Valley Community 
College

Russell Holmes
Des Moines Area Community 
College

Jennifer Barger Johnson
University of Central 
Oklahoma

Catherine Jones-Rikkers
Grand Valley State  
University

Steve Kaber
Baldwin-Wallace College

Brian Keliher
Grossmont College

Cheryl Kirschner
Babson College

Gordon Klein
University of California—Los 
Angeles

Final PDF to printer



kub23585_fm_i-I.indd xxv 10/11/16  09:22 PM

 Acknowledgments xxv

Patricia Laidler
Massasoit Community  
College

Elizabeth W. Lane
Columbia College

Konrad S. Lee
Utah State University

Erin LeGrand
Wayne Community College

Laurie A. Lucas
Oklahoma State University

James Mac Donald
Weber State University

Bruce Mather
State University of New York— 
New Paltz

Kevin McGarry
Saint Mary’s College of 
California

Catherine McKee
Mt. San Antonio College

James L. Molloy
University of 
Wisconsin—Whitewater

Sandra Mullings
Bernard M. Baruch College

George A. Nation III
Lehigh University

Jan Novak
Chabot College

Ann Morales Olazábal
University of Miami

Gary Patterson
University of 
California—Riverside

Mark Patzkowski
Northwestern Oklahoma

George A. Redmond
Franklin University

Linda Reid
University of 
Wisconsin—Whitewater

Bruce Rich
California State University—
San Marcos

Keith Roberts
University of Redlands

Thomas Rossi
Broome Community College

Jonathan Saffold
University of 
Wisconsin—Whitewater

Don Sanders
Texas State University—San 
Marcos

Dr. Martin Segal
University of Miami

Lou Ann Simpson
Drake University

George Swan
North Carolina A & T University

John Swenson
University of 
Missouri—Columbia

Robert Scott Taylor
Moberly Area Community 
College

Cheryl Thomas
Fayetteville Technical  
Community College

David W. Tiffany
California State University—
San Marcos

Carol A. Vance
University of South 
Florida—Tampa

Matthew Waller
City University of New York

Russell A. Waldon
College of the Canyons

Curt M. Weber
University of 
Wisconsin-Whitewater

Norman Young
California State Poly 
University—Pomona

Thomas Young
Lone Star College Tomball

Mary-Kathryn Zachary
University of West Georgia

Bruce Zucker
California State 
University—Northridge

In addition, the fourth edition of the book could not have been written without the 
 competent and dedicated research assistance we received from Alex Jacobs and 
 Arataenrique Kaku.

Finally, a book is but a raw, unsold manuscript until the skilled publishing team refined 
it. Our manuscript benefited immeasurably from the guidance of the multiple levels of skill 
provided to us by McGraw-Hill Education. We respect and honor our Managing Director, 
Tim Vertovec; our Product Developer, Jaroslaw Szymanski; Executive Brand Manager, 
Kathleen Klehr; and Content Project Manager, Pat Frederickson.

Final PDF to printer



xxvi

kub23585_fm_i-I.indd xxvi 10/11/16  09:22 PM

Brief Contents
P a r t  O n e
T H E  L E G A L  E N V I R O N M E N T  O F  B U S I N E S S

 1 An Introduction to Dynamic Business Law 1
 2 Business Ethics 15
 3 The U.S. Legal System 39
 4 Alternative Dispute Resolution 70
 5 Constitutional Principles 96
 6 International and Comparative Law 128
 7 Crime and the Business Community 151
 8 Tort Law 187
 9 Negligence and Strict Liability 218
 10 Product Liability 239
 11 Liability of Accountants and Other Professionals 261
 12 Intellectual Property 287

P a r t  Tw o
C O N T R AC T S

 13 Introduction to Contracts 311
 14 Agreement 332
 15 Consideration 352
 16 Capacity and Legality 369
 17 Legal Assent 392
 18 Contracts in Writing 412
 19 Third-Party Rights to Contracts 435
 20 Discharge and Remedies 459

P a r t  Three
D O M E S T I C  A N D  I N T E R N AT I O N A L  S A L E S  L AW

 21 Introduction to Sales and Lease Contracts 483
 22 Title, Risk of Loss, and Insurable Interest 505
 23 Performance and Obligations under Sales and Leases 525
 24 Remedies for Breach of Sales and Lease Contracts 543
 25 Warranties 561

P a r t  Four
N E G OT I A B L E  I N S T R U M E N T S  A N D  B A N K I N G  

 26 Negotiable Instruments: Negotiability and Transferability 579
 27 Negotiation, Holder in Due Course, and Defenses 597
 28 Liability, Defenses, and Discharge 621
 29 Checks and Electronic Fund Transfers 645

P a r t  F i v e
C R E D I TO R S ’  R I G H T S  A N D  B A N K R U P TC Y

 30 Secured Transactions 675
 31 Other Creditors’ Remedies and Suretyship 698
 32 Bankruptcy and Reorganization 718

Final PDF to printer



 Brief Contents xxvii

kub23585_fm_i-I.indd xxvii 10/11/16  09:22 PM

 Brief Contents xxvii

P a r t  S i x
AG E N C Y

 33 Agency Formation and Duties 746
 34 Liability to Third Parties and Termination 771

P a r t  S e v e n
B U S I N E S S  O R G A N I Z AT I O N S

 35 Forms of Business Organization 792
 36 Partnerships: Nature, Formation, and Operation 816
 37 Partnerships: Termination and Limited Partnerships 835
 38 Corporations: Formation and Financing 853
 39 Corporations: Directors, Officers, and Shareholders 876
 40 Corporations: Mergers, Consolidations, Terminations 899
 41 Corporations: Securities and Investor Protection 920

P a r t  E i g h t
E M P LOY M E N T  A N D  L A B O R  R E L AT I O N S

 42 Employment and Labor Law 945
 43 Employment Discrimination 969

P a r t  N i n e
G O V E R N M E N T  R E G U L AT I O N

 44 Administrative Law 998
 45 Consumer Law 1019
 46 Environmental Law 1049
 47 Antitrust Law 1073

P a r t  Te n  
P R O P E R T Y  

 48 The Nature of Property, Personal Property, and Bailments 1099
 49 Real Property 1118
 50 Landlord-Tenant Law 1142
 51 Insurance Law 1167
 52 Wills and Trusts 1186

A p p e n d i xe s
 APPENDIX A The Constitution of the United States of America A-1
 APPENDIX B Uniform Commercial Code B-1
 APPENDIX C Title VII of the Civil Rights Act of 1964 C-1
 APPENDIX D The Civil Rights Act of 1991 D-1

 Glossary G-1 
Name Index I-1
Subject Index I-4

Final PDF to printer



xxviii

kub23585_fm_i-I.indd xxviii 10/11/16  09:22 PM

Contents

P a r t  O n e
T H E  L E G A L  E N V I R O N M E N T  O F 
B U S I N E S S

CHAPTER 1

An Introduction to Dynamic  
Business Law 1

Law and Its Purposes 2

Classification of the Law 2

Sources of Business Law 5

Constitutions 5

Statutes 5

Cases 5

Administrative Law 7

Treaties 8

Executive Orders 8

Schools of Jurisprudence 9

Global and Comparative Law 11

Key Terms 11

Appendix 1A Critical Thinking and Business Law 12

Key Term 14

CHAPTER 2 

Business Ethics 15

Case Opener
Acne Medication and Gastrointestinal  
Injury 15

Business Ethics and Social Responsibility 16

Business Law and Business Ethics 17

The WPH Framework for Business Ethics 20

Who Are the Relevant Stakeholders? 20

What Are the Ultimate Purposes of the 
Decision? 22

How Do We Make Ethical Decisions? 23

Case 2-1: United States off America et al. ex rel. 
Andrew Hagerty v. Cyberonics, 
Inc. 26

Case Opener Wrap-Up: Acne Medication and 
Gastrointestinal Injury 28

Key Terms 29

Summary of Key Topics 29

Point / Counterpoint 29

Questions & Problems 30

Appendix 2A Theories of Business Ethics 34

CHAPTER 3

The U.S. Legal System 39

Case Opener
Questionable Jurisdiction over Caterpillar 39

Jurisdiction 40

Original versus Appellate Jurisdiction 40

Jurisdiction over Persons and Property 41

Subject-Matter Jurisdiction 43

Case 3-1: Hertz Corp. v. Friend 45

Venue 47

Forum Selection and Choice of Law 48

Case 3-2: Atlantic Marine Construction Company, Inc.  
v. United States District Court for  
the Western District of Texas  
et al. 48

The Structure of the Court System 50

The Federal Court System 50

State Court Systems 52

Threshold Requirements 53

Standing 53

Case or Controversy 54

Ripeness 54

Steps in Civil Litigation 55

The Pretrial Stage 55

The Trial 60

Case 3-3: J.E.B. v. Alabama, ex. rel. T.B. 61

Appellate Procedure 64

Case Opener Wrap-Up: Questionable Jurisdiction over 
Caterpillar 65

Key Terms 66

Summary of Key Topics 66

Point / Counterpoint 67

Questions & Problems 67

CHAPTER 4

Alternative Dispute Resolution 70

Case Opener
Mandatory Arbitration at Hooters 70

Primary Forms of Alternative Dispute Resolution 72

Negotiation 72

Mediation 72

Arbitration 75

Case 4-1: Nitro-Lift Technologies L.L.C. v. Howard 75

Final PDF to printer



 Contents xxix

kub23585_fm_i-I.indd xxix 10/11/16  09:22 PM

Case 4-2: A.T. & T. Mobility LLC v. Concepcion 80

Case 4-3: Equal Employment Opportunity Commission 
v. Waffle House, Inc. 84

Other ADR Methods 86

Med-Arb 86

Summary Jury Trial 86

Minitrial 87

Early Neutral Evaluation 88

Private Trials 88

Court-Annexed ADR 89

Use of ADR in International Disputes 90

Case Opener Wrap-Up: Mandatory Arbitration at 
Hooters 91

Key Terms 92

Summary of Key Topics 92

Point / Counterpoint 92

Questions & Problems 93

CHAPTER 5 

Constitutional Principles 96

Case Opener
The Constitutionality of the Affordable Care Act 96

The U.s. Constitution 97

Judicial Review 97

The Supremacy Clause and Federal Preemption 98

The Commerce Clause 99

The Commerce Clause as a Source of Authority  
for the Federal Government 99

Case 5-1: Christy Brzonkala v. Antonio J. Morrison et 
al. 100

The Commerce Clause as a Restriction  
on State Authority 103

Case 5-2: Family Winemakers of California  
v. Jenkins 104

Taxing and Spending Powers of the Federal 
Government 106

Other Constitutional Restrictions on Government 107

The Privileges and Immunities Clause 107

The Full Faith and Credit Clause 107

The Contract Clause 107

The Amendments to the Constitution 108

The First Amendment 108

The Fourth Amendment 114

Case 5-3: David Leon Riley v. California and United 
States v. Wurie 116

The Fifth Amendment 118

The Ninth Amendment 121

The Fourteenth Amendment 121

Case Opener Wrap-Up: The Constitutionality of the 
Affordable Care Act 123

Key Terms 123

Summary of Key Topics 124

Point / Counterpoint 125

Questions & Problems 126

CHAPTER 6

International and  
Comparative Law 128

Case Opener
Resolving a Breach of Contract Under  
the CISG 128

Doing Business Internationally 130

Ethical Considerations 131

The General Agreement on Tariffs and Trade and the 
World Trade Organization 131

Regional Trade Agreements 133

Comparative Law 134

Legal Systems and Procedures 134

Civil Law Systems 134

Common Law Systems 135

Other Legal Systems 136

Substantive Law: An Example Utilizing Comparative 
Contract Law 136

Introduction 136

Dispute Settlement in an International Context 138

Litigation 138

Case 6-1: Goodyear Dunlop Tires Operations, S.A. v. 
Brown 139

Case 6-2: Fallhowe v. Hilton Worldwide, Inc. 142

Arbitration 145

Case Opener Wrap-Up: Resolving a Breach of  
Contract Under the CISG 145

Key Terms 146

Summary of Key Topics 147

Point / Counterpoint 148

Questions & Problems 148

CHAPTER 7

Crime and the Business Community 151

Case Opener
A Questionable Stock Investment 151

Elements of a Crime 152

Classification of Crimes 152

Common Crimes Affecting Business 153

Property Crimes against Business 153

White-Collar Crime 154

Final PDF to printer



xxx Contents

kub23585_fm_i-I.indd xxx 10/11/16  09:22 PM

Case 7-1: United States of America v. Thomas 
Tanke 158

Liability for Crimes 165

Corporate Criminal Liability 165

Liability of Corporate Executives 165

Case 7-2: United States v. Park 166

Defenses to Crimes 167

Infancy 167

Mistake of Fact 167

Intoxication 167

Insanity 167

Duress 168

Entrapment 168

Necessity 169

Justifiable Use of Force 169

Constitutional Safeguards 169

Fourth Amendment Protections 169

Fifth Amendment Protections 169

Sixth Amendment Protections 170

Eighth Amendment Protections 170

Fourteenth Amendment Protections 170

The Exclusionary Rule 171

Criminal Procedure 171

Pretrial Procedure 172

Case 7-3: Miranda v. Arizona 173

Trial Procedure 176

Posttrial Procedure 177

Tools for Fighting Business Crime 178

The Racketeer Influenced  
and Corrupt Organizations Act 178

The False Claims Act 179

The Sarbanes-Oxley Act 180

Case Opener Wrap-Up: A Questionable Stock 
Investment 181

Key Terms 181

Summary of Key Topics 181

Point / Counterpoint 183

Questions & Problems 184

CHAPTER 8 

Tort Law 187

Case Opener
Plastic Surgeon Defamation 187

Introduction to Tort Law 188

Classification of Torts 189

Intentional Torts 189

Intentional Torts against Persons 190

Case 8-1: Joseph E. Hancock, Petitioner v. Easwaran 
P. Variyam, Respondent 193

Case 8-2: Aaron Olson, Appellant v. Centurylink, 
Respondent 200

Intentional Torts against Property 202

Intentional Torts against Economic Interests 204

Damages Available in Tort Cases 206

Compensatory Damages 206

Nominal Damages 207

Punitive Damages 207

Case 8-3: Clark v. Chrysler Corporation 210

Case Opener Wrap-Up: Plastic Surgeon 
Defamation 212

Key Terms 212

Summary of Key Topics 213

Point / Counterpoint 214

Questions & Problems 215

CHAPTER 9 

Negligence and Strict Liability 218

Case Opener
The Case of the Collapsing Dock 218

Introduction to Negligence and Strict Liability 219

Elements of Negligence 219

Duty 220

Breach of Duty 222

Causation 223

Case 9-1: Palsgraf v. Long Island Railroad Company 224

Damages 225

Plaintiff’s Doctrines 225

RES IPSA Loquitur 225

Case 9-2: Swoboda v. Fontanetta 226

Negligence Per Se 228

Special Plaintiff’s Doctrines and Statutes 228

Defenses to Negligence 228

Contributory Negligence 229

Comparative Negligence 229

Assumption of the Risk 230

Case 9-3: Ex Parte Emmette L. Barran Iii 231

Special Defenses to Negligence 232

Strict Liability 232

Case Opener Wrap-Up: The Case of the Collapsing 
Dock 234

Key Terms 234

Summary of Key Topics 234

Point / Counterpoint 235

Questions & Problems 236

Final PDF to printer



 Contents xxxi

kub23585_fm_i-I.indd xxxi 10/11/16  09:22 PM

CHAPTER 10 

Product Liability 239

Case Opener
Is Human Sperm Subject to Product Liability Laws? 239

Theories of Liability for Defective Products 240

Negligence 241

Strict Product Liability 245

Case 10-1: Welge v. Planters Lifesavers Co. 247

Case 10-2: Sperry–New Holland, a Division of Sperry 
Corporation v. John Paul Prestage and  
Pam Prestage 249

Case 10-3: Kesner v. Pneumo Abex LLC 251

Warranty 252

Market Share Liability 256

Case Opener Wrap-Up: is Human Sperm Subject to 
Product Liability Laws? 257

Key Terms 257

Summary of Key Topics 258

Point / Counterpoint 258

Questions & Problems 258

CHAPTER 11 

Liability of Accountants  
and Other Professionals 261

Case Opener
Questionable Accounting At WorldCom 261

Common Law Accountant Liability to Clients 262

Accountant Liability for Negligence 262

Accountant Liability for Breach of Contract 264

Accountant Liability for Fraud 264

Common Law Accountant Liability to Third Parties 265

Liability Based on Privity or Near-Privity  
(The Ultramares Rule) 265

Liability to Foreseen Users and Foreseen Class  
of Users (The Restatement Rule) 266

Liability to Reasonably Foreseeable Users 266

Case 11-1: Bily v. Arthur Young & Co. 267

Accountants’ and Clients’ Rights 269

Working Papers 269

Accountant-Client Privilege 270

Case 11-2: United States of America  
v. Louis Kovel 271

Federal Securities Law and Accountant Liability 272

The Securities Act of 1933 272

The Securities Exchange Act of 1934 274

Case 11-3: Matrixx Initiatives, Inc. et al. v.  
Siracusano et al. 275

The Private Securities Litigation Reform Act of 
1995 278

The Sarbanes-Oxley Act of 2002 278

Liability of Other Professionals 280

Protection from Claims of Professional 
Malpractice 281

Case Opener Wrap-Up: Questionable Accounting at 
WorldCom 281

Key Terms 281

Summary of Key Topics 282

Point / Counterpoint 283

Questions & Problems 284

CHAPTER 12

Intellectual Property 287

Case Opener 
Smartphone Wars: Focus on Intellectual Property 
Rights 287

Types of Intellectual Property 288

Trademarks 288

Case 12-1: In Re Simon Shiao Tam 290

Case 12-2: Toys “R” Us, Inc. v. Canarsie Kiddie Shop, 
Inc. 292

Trade Dress 294

Federal Trademark Dilution Act of 1995 296

Copyrights 296

Case 12-3: Crown Awards, Inc. v. Discount Trophy & 
Co., Inc. 297

Fair-Use Doctrine 299

No Electronic Theft Act 300

Digital Millennium Copyright Act 300

Patents 301

Anatomy of Patent Litigation 303

The America Invents Act 303

Trade Secrets 303

International Protection of Intellectual Property 304

The Berne Convention of 1886 304

The Universal Copyright Convention of 1952,  
as Revised in 1971 305

The Paris Convention of 1883 305

The 1994 Agreement on Trade-Related Aspects  
of Intellectual Property Rights 305

Case Opener Wrap-Up: Smartphone Wars: Focus on 
Intellectual Property Rights 306

Key Terms 306

Summary of Key Topics 306

Point / Counterpoint 307

Questions & Problems 308

Final PDF to printer



xxxii Contents

kub23585_fm_i-I.indd xxxii 10/11/16  09:22 PM

P a r t  Tw o
C O N T R AC T S

CHAPTER 13

Introduction to Contracts 311

Case Opener
A Questionable Contract 311

The Definition of a Contract 312

Elements of a Contract 312

Defenses to the Enforcement of a  
Contract 314

The Objective Theory of Contracts 315

Sources of Contract Law 315

Common Law 315

Uniform Commercial Code 316

Classification of Contracts 316

Bilateral versus Unilateral Contracts 317

Case 13-1: In Re Zappos.com Inc., Customer Data 
Security Breach Litigation 317

Express versus Implied Contracts 319

Case 13-2: Wrench, LLC., Shields, and Rinks, LLC v. Taco 
Bell  319

Case 13-3: Reisenfeld & Co. v. The Network Group, 
Inc.; Builders Square, Inc.; Kmart 
Corp. 321

Valid, Void, Voidable, and Unenforceable 
Contracts 322

Executed versus Executory Contracts 323

Formal versus Informal Contracts 323

Interpretation of Contracts 325

Case Opener Wrap-Up: A Questionable Contract 326

Key Terms 327

Summary of Key Topics 327

Point / Counterpoint 328

Questions & Problems 329

CHAPTER 14

Agreement 332

Case Opener
The Problematic Promotion 332

Elements of the Offer 333

Intent 333

Case 14-1: Lucy v. Zehmer 334

Definite and Certain Terms 337

Case 14-2: Andrus v. State, Department of 
Transportation, and City of 
Olympia 338

Communication to the Offeree 338

Termination of the Offer 338

Revocation by the Offeror 339

Rejection or Counteroffer by the Offeree 340

Death or Incapacity of the Offeror 340

Destruction or Subsequent Illegality  
of the Subject Matter 340

Lapse of Time or Failure of Another Condition 
Specified in the Offer 341

The Acceptance 341

Manifestation of Intent to Be Bound  
To the Contract 341

Acceptance of Definite and Certain Terms:  
The Mirror-Image Rule 343

Communication to the Offeror 343

Case 14-3: Paul Ehlen v. John M. and LynnDee 
Melvin 346

Case Opener Wrap-Up: The Problematic  
Promotion 347

Key Terms 347

Summary of Key Topics 347

Point / Counterpoint 348

Questions & Problems 349

CHAPTER 15

Consideration 352

Case Opener
Upper Deck—Contract Liability or Gift? 352

What is Consideration? 353

Rules of Consideration 353

Lack of Consideration 353

Case 15-1: Bouton v. Byers 355

Adequacy of Consideration 357

Case 15-2: Hamer v. Sidway 357

Case 15-3: Thelma Agnes Smith v. David Phillip 
Riley 358

Illusory Promise 360

Past Consideration 360

Case 15-4: Jamil Blackmon v. Allen Iverson 361

Preexisting Duty 362

Partial Payment of a Debt 363

Case Opener Wrap-Up: Upper Deck—Contract Liability 
or Gift? 365

Key Terms 366

Summary of Key Topics 366

Point / Counterpoint 366

Questions & Problems 367

Final PDF to printer



 Contents xxxiii

kub23585_fm_i-I.indd xxxiii 10/11/16  09:22 PM

CHAPTER 16

Capacity and Legality 369

Case Opener
Apple’s Questionable Contracts 369

Capacity 370

Minors 370

Case 16-1: Adrian Lopez v. Kmart Corporation 370

Mentally Incapacitated Persons 374

Intoxicated Persons 375

Legality 377

Contracts That Violate State or Federal 
Statutes 377

Case 16-2: King v. Riedl 379

Agreements in Contradiction to Public Policy 382

Case 16-3: Eric Lucier and Karen A. Haley v. Angela  
and James Williams, Cambridge  
Associates, Ltd., and Al Vasys 385

Effect of Illegal Agreements 386

Case Opener Wrap-Up: Apple’s Questionable 
Contract 388

Key Terms 388

Summary of Key Topics 389

Point / Counterpoint 389

Questions & Problems 390

CHAPTER 17

Legal Assent 392

Case Opener
A Disagreement over an Agreement 392

The Importance of Legal Assent 393

Mistake 394

Unilateral Mistake 395

Mutual Mistake 395

Case 17-1: Simkin v. Blank 397

Misrepresentation 398

Innocent Misrepresentation 399

Negligent Misrepresentation 399

Fraudulent Misrepresentation 399

Case 17-2: Fantastic Sams Salons Corp. v. Pstevo, LLC  
and Jeremy Baker 401

Undue Influence 404

Duress 405

Case 17-3: Tommy E. Porter v. Domtar Paper  
Company, LLC. 406

Case Opener Wrap-Up: A Disagreement over an 
Agreement 407

Key Terms 407

Summary of Key Topics 408

Point / Counterpoint 408

Questions & Problems 409

CHAPTER 18

Contracts in Writing 412

Case Opener
Admissibility of an Oral Contract in Court 412

Statute of Frauds 413

Contracts Falling within the Statute of Frauds 414

Contracts Whose Terms Prevent Possible 
Performance within One Year 414

Promises Made in Consideration of Marriage 415

Contracts for One Party to Pay the Debt of Another 
if the Initial Party Fails to Pay 416

Case 18-1: Power Entertainment, Inc. et al. v. National 
Football League Properties, Inc. 417

Contracts Related to an Interest in Land 418

Contracts for the Sale of Goods Totaling  
More Than $500 418

Further Requirements Specific to Certain 
States 419

Sufficiency of the Writing 420

Case 18-2: Heritage Constructors, Inc. v. Chrietzberg 
Electric, Inc., and Richard Marc 
Chrietzberg  422

Exceptions to the Statute of Frauds 423

Admission 423

Partial Performance 424

Promissory Estoppel 424

Exceptions Under the UCC 425

Parol Evidence Rule 425

Exceptions to the Parol Evidence Rule 427

Contracts That Have Been Subsequently 
Modified 427

Contracts Conditioned on Orally Agreed-On 
Terms 427

Nonfinalized, Partially Written and Partially  
Oral Contracts 428

Contracts Containing Ambiguous Terms 428

Incomplete Contracts 428

Contracts with Obvious Typographical Errors 428

Void or Voidable Contracts 428

Evidence of Prior Dealings or Usage of Trade 
(UCC) 429

Integrated Contracts 429

Case Opener Wrap-Up: Admissibility of an Oral Contract 
in Court 430

Final PDF to printer



xxxiv Contents

kub23585_fm_i-I.indd xxxiv 10/11/16  09:22 PM

Key Terms 430

Summary of Key Topics 430

Point / Counterpoint 431

Questions & Problems 432

CHAPTER 19

Third-Party Rights to Contracts 435

Case Opener
Fallout from an Unforgettable Fight 435

Assignments and Delegations 436

Assignment 436

Case 19-1: General Mills, Inc. v. Kraft Foods Global, Inc. 438

Delegation 442

Assignment of the Contract 444

Third-Party Beneficiary Contracts 445

Intended Beneficiaries 445

Case 19-2: Allan v. Nersesova 446

Case 19-3: Juan Mendez, Jr., as Guardian of Juan 
Mendez, Sr. v. Hampton Court Nursing 
Center, LLC 450

Incidental Beneficiaries 451

Case Opener Wrap-Up: Fallout from a Unforgettable 
Fight 454

Key Terms 454

Summary of Key Topics 454

Point / Counterpoint 455

Questions & Problems 456

CHAPTER 20

Discharge and Remedies 459

Case Opener
Impossible Wine Bottles 459

Methods of Discharging a Contract 460

Conditions 460

Case 20-1: Mind & Motion Utah Investments, 
LLC, Appellee v. Celtic Bank 
Corporation 462

Discharge by Performance 463

Discharge by Material Breach 464

Case 20-2: Hamilton v. State Farm Fire & Casualty 
Insurance Company 465

Discharge by Mutual Agreement 466

Discharge by Operation of Law 467

Case 20-3: Thrifty Rent-A-Car System v. South Florida 
Transport 469

Remedies 472

Legal Remedies (Monetary Damages) 472

Equitable Remedies 476

Case Opener Wrap-Up: Impossible Wine Bottles 478

Key Terms 479

Summary of Key Topics 479

Point / Counterpoint 479

Questions & Problems 480

P a r t  Three
D O M E S T I C  A N D  I N T E R N AT I O N A L 
S A L E S  L AW

CHAPTER 21

Introduction to Sales and Lease Contracts 483

Case Opener
Can You See the Forest for the Trees? 483

The Uniform Commercial Code 484

The Scope of the UCC 484

The Significance of the UCC 485

Articles 2 and 2(A) of the UCC 485

Article 2 of the UCC 486

Case 21-1: Novamedix, Limited, Plaintiff-Appellant 
v. NDM Acquisition Corporation 
and Vesta Healthcare, Inc., 
Defendants-Appellees 488

Case 21-2: Deweldon, Ltd. v. McKean 491

Article 2(A) of the UCC 492

How Sales and Lease Contracts Are Formed  
Under the UCC 493

Formation in General 493

Offer and Acceptance 493

Consideration 495

Requirements Under the Statute of Frauds 495

The Parol Evidence Rule 496

Unconscionability 496

Contracts for the International Sale of Goods 497

The Scope of the CISG 497

The Significance of the CISG 497

Case 21-3: The Travelers Property Casualty Company 
of America and Hellmuth Obata & 
Kassabaum, Inc., Plaintiffs v. Saint-
Gobain Technical Fabrics Canada 
Limited, Formerly Known As Bay Mills, 
Defendant 498

Case Opener Wrap-Up: Can You See the Forest for the 
Trees? 500

Key Terms 501

Summary of Key Topics 501

Point / Counterpoint 502

Questions & Problems 503

Final PDF to printer



 Contents xxxv

kub23585_fm_i-I.indd xxxv 10/11/16  09:22 PM

CHAPTER 22

Title, Risk of Loss, and Insurable Interest 505

Case Opener
Anyone for a Bar-B-Que? 505

The Concept of Title 506

Three Kinds of Title 506

Acquiring Good Title 506

Case 22-1: Tempur-Pedic International, Inc., Plaintiff v. 
Waste to Charity, Inc.; Broco Supply, 
Inc.; Jack Fitzgerald; Eric Volovic; 
Howard Hirsch; Thomas Scarello; 
Nelson Silva; Close Out Surplus 
and Savings, Inc.; and Ernest Peia, 
Defendants 507

Voidable Title 508

Third-Party Purchasers and Good Title 509

Entrustment 510

Recourse Under the UCC 510

Types of Sales Contracts 511

Simple Delivery Contract 512

Case 22-2: Emery v. Weed 512

Common-Carrier Delivery Contract 513

Case 22-3: Pileri Industries, Inc. v. Consolidated 
Industries, Inc. 514

Goods-In-Bailment Contract 516

Conditional Sales Contract 517

Risk of Loss During a Breach of Contract 518

When the Seller Is in Breach 518

When the Buyer Is in Breach 518

Case Opener Wrap-Up: Anyone for a Bar-B-Que? 519

Key Terms 520

Summary of Key Topics 520

Point / Counterpoint 521

Questions & Problems 522

CHAPTER 23 

Performance and Obligations under Sales  
and Leases 525

Case Opener
What a Difference a Day Makes! 525

The Basic Performance Obligation 526

Good Faith 526

Specific Obligations of Sellers and Lessors 527

The Perfect Tender Rule 527

Exceptions to the Perfect Tender Rule 528

Case 23-1: Alaska Pacific Trading Co. v. Eagon Forest 
Products Inc. 528

Case 23-2: Levista, Inc. v. Ranbaxy Pharmaceuticals, 
Inc. 530

Case 23-3: Dejesus v. Cat Auto Tech. Corp. 532

Specific Obligations of Buyers and Lessees 534

The Basic Obligation: Inspection, Payment,  
and Acceptance 534

Exceptions to the Basic Obligation 534

Case 23-4: Hubbard v. Utz Quality Foods, Inc. 536

Case Opener Wrap-Up: What a Difference a Day 
Makes! 538

Key Terms 539

Summary of Key Topics 539

Point / Counterpoint 540

Questions & Problems 540

CHAPTER 24

Remedies for Breach of Sales and Lease 
Contracts 543

Case Opener
Let’s “See” the Damages in Defective Eye 
Ointment 543

The Goal of Contract Remedies 544

Case 24-1: Badilla v. Wal-Mart Stores East Inc. 545

Remedies Available to Sellers  
and Lessors Under the UCC 546

Cancel the Contract 546

Withhold Delivery 546

Resell or Dispose of the Goods 547

Sue to Get the Benefit of the Bargain 548

Liquidated Damages 548

Stop Delivery 548

Reclaim the Goods 549

Remedies Available to Buyers and Lessees Under  
the UCC 549

Cancel the Contract 549

Case 24-2: U.S.A. Coil & Air, Inc. v. Hodess Building 
Co. 550

Obtain Cover 551

Sue to Recover Damages 551

Recover the Goods 551

Obtain Specific Performance 552

Case 24-3: Almetals, Inc., Plaintiff v. Wickeder 
Westfalenstahl, Gmbh, 
Defendant 552

Reject Nonconforming Goods 553

Revoke Acceptance of Nonconforming Goods 553

Accept the Nonconforming Goods and Seek 
Damages 554

Final PDF to printer



xxxvi Contents

kub23585_fm_i-I.indd xxxvi 10/11/16  09:22 PM

Modifications or Limitations to Remedies Otherwise 
Provided by the UCC 554

Case 24-4: Figgie International, Inc. v. Destileria 
Serralles, Inc. 554

Case Opener Wrap-Up: Let’s “See” the Damages in 
Defective Eye Ointment 556

Key Terms 557

Summary of Key Topics 557

Point / Counterpoint 558

Questions & Problems 558

CHAPTER 25

Warranties 561

Case Opener
How Much Is That Doggie? 561

Introduction 562

Types of Warranties 562

Express Warranties 562

Case 25-1: Donald Welchert, Rick Welchert, Jerry Welchert, 
Deborah Welchert, Appellees v. 
American Cyanamid Inc., Appellant 563

Implied Warranties of Title 564

Implied Warranties of Quality 565

Case 25-2: Priscilla D. Webster v. Blue Ship Tea Room, 
Inc. 566

Warranty Rights of Third Parties 568

Case 25-3: Melissa Kahn v. Volkswagen of America, 
Inc. 569

Warranty Disclaimers and Waivers 571

Case Opener Wrap-Up: How Much Is That 
Doggie? 574

Key Terms 575

Summary of Key Topics 575

Point / Counterpoint 576

Questions & Problems 577

P a r t  F o u r
N E G OT I A B L E  I N S T R U M E N T S  
A N D  B A N K I N G

CHAPTER 26

Negotiable Instruments: Negotiability and 
Transferability 579

Case Opener 
Oral Agreements and Negotiable Instruments 579

The Need for Negotiable Instruments 580

Contracts as Commercial Paper 580

Problems with Commercial Paper 581

Types of Negotiable Instruments 581

Case 26-1: Reger Development, LLC v. National City 
Bank 582

An Overview of the Law of Negotiable Instruments 584

Negotiable Instrument versus Simple Contract 584

Case 26-2: Samuel James Thompson v. First Citizens 
Bank & Trust Co. 585

Requirements for Negotiability 586

Case 26-3: Athanasios Valsamis v. Néstor 
González-Romero 588

Case Opener Wrap-Up: Oral Agreements and 
Negotiable Instruments 592

Key Terms 593

Summary of Key Topics 593

Point / Counterpoint 593

Questions & Problems 594

CHAPTER 27

Negotiation, Holder in Due Course, and 
Defenses 597

Case Opener
Dishonored Check and Holder-in-Due-Course 
Status 597

Negotiation 598

Delivery 599

Endorsement 599

Case 27-1: Jones v. Wells Fargo Bank 666 F. 3D 955 
(2012). 602

Noncriminal Endorsement Problems 604

Holder-in-Due-Course Doctrine 606

Reason for Holder-in-Due-Course Status 606

Requirements for Holder-in-Due-Course Status 606

Case 27-2: Michael J. Kane, Jr. v. Grace Kroll 607

Be a Holder of a Complete and  
Authentic Negotiable Instrument 608

Take Instrument for Value 609

Take Instrument in Good Faith 611

Case 27-3: Wawel Savings Bank v. Jersey Tractor  
Trailer Training, Inc. 611

Take Instrument without Notice 612

The Shelter Principle and HDC 614

Abuse of the Holder-In-Due-Course Doctrine 615

Case Opener Wrap-Up: Dishonored Check and Holder-
in-Due-Course Status 616

Key Terms 616

Summary of Key Topics 616

Point / Counterpoint 617

Questions & Problems 617

Final PDF to printer



 Contents xxxvii

kub23585_fm_i-I.indd xxxvii 10/11/16  09:22 PM

CHAPTER 28

Liability, Defenses, and Discharge 621

Case Opener
Bank One and the Forged Checks 621

Signature Liability 622

Primary Liability of Makers and Acceptors 623

Secondary Liability of Drawers and  
Endorsers 623

Accommodation Parties 627

Case 28-1: Heartland State Bank v. American Bank & 
Trust 627

Agents’ Signatures 628

Warranty Liability 632

Transfer Warranty 632

Presentment Warranty 633

Case 28-2: Halliburton Energy Services, Inc. v. Fleet  
National Bank 634

Avoiding Liability for Negotiable Instruments 635

Defenses to Liability 635

Case 28-3: John A. Colfax v. JPMorgan Chase Bank, 
N.A. 637

Discharge of Liability on Instruments 638

Case Opener Wrap-Up: Bank One and the Forged 
Checks 640

Key Terms 641

Summary of Key Topics 641

Point / Counterpoint 642

Questions & Problems 643

CHAPTER 29

Checks and Electronic Fund Transfers 645

Case Opener
Fraudulent Electronic Fund Transfers 645

Checks 646

Cashier’s Checks 647

Teller’s Checks 648

Traveler’s Checks 648

Money Orders 648

Certified Checks 650

Why Use Cashier’s, Teller’s, or Certified 
Checks? 650

Lost, Stolen, or Destroyed Cashier’s, Teller’s,  
or Certified Checks 651

Accepting Deposits 652

The Check Collection Process 652

Types of Banks Involved in Check Collection 652

Check Collection within the Same Bank 652

Check Collection between Different Banks 652

Federal Reserve System for Clearing Checks 653

Electronic Check Presentment 653

Availability Schedule for Deposited Checks 654

When a Bank May Charge a Customer’s Account 654

Wrongful Dishonor 654

Case 29-1: Pamela Jana v. Wachovia 656

Overdrafts 658

Stop-Payment Order 658

Postdated Checks 659

Stale Checks 660

Case 29-2: Aliaga Medical Center, S.C. v. Harris 
Bank N.A., A/K/A BMO Harris Bank, 
N.A. 660

Forgeries and Alterations 661

Case 29-3: Merisier v. Bank of America 662

Electronic Fund Transfers 665

Types of EFT Systems 665

Consumer Fund Transfers 666

Commercial Fund Transfers 667

E-Money and Online Banking 667

Online Banking Services 668

Regulatory Compliance 668

Privacy Protection 669

Case Opener Wrap-Up: Fraudulent Electronic Fund 
Transfers 670

Key Terms 670

Summary of Key Topics 670

Point / Counterpoint 672

Questions & Problems 672

P a r t  F i v e
C R E D I TO R S ’  R I G H T S  A N D 
B A N K R U P TC Y

CHAPTER 30

Secured Transactions 675

Case Opener
M&T Bank 675

Important Definitions Associated  
with Secured Transactions 676

Creation of Secured Interests 677

Written Agreement 677

Value 678

Debtor Rights in the Collateral 678

Purchase-Money Security Interest 678

Final PDF to printer



xxxviii Contents

kub23585_fm_i-I.indd xxxviii 10/11/16  09:22 PM

Perfected Security Interest 679

Perfection by Filing 679

Perfection by Possession 680

Automatic Perfection 681

Case 30-1: In Re Robert O. Troupe and Dawn Lynn 
Troupe, Debtors 681

Perfection of Movable Collateral 683

Perfection of Security Interests  
in Automobiles and Boats 683

The Scope of a Security Interest 684

After-Acquired Property 684

Proceeds 684

Termination of a Security Interest 684

Priority Disputes 685

Secured versus Unsecured Creditors 685

Secured versus Secured Creditors 685

Secured Party versus Buyer 687

Case 30-2: In Re Girolamo Afonica, Debtor 687

Default 688

Taking Possession of the Collateral 689

Case 30-3: Price Auto Sales, Inc. v. Sanders 689

Proceeding to Judgment 692

Case Opener Wrap-Up: M&T Bank 692

Key Terms 693

Summary of Key Topics 693

Point / Counterpoint 694

Questions & Problems 695

CHAPTER 31

Other Creditors’ Remedies and Suretyship 698

Case Opener 
Mortgage Foreclosure 698

Laws Assisting Creditors 699

Statutory Liens 700

Case 31-1: In Re Enron Corp. 702

Judicial Liens 704

Case 31-2: Cameron v. Ewing 707

Mortgage Foreclosure 708

Creditors’ Composition Agreements 709

Assignment for the Benefit of Creditors 709

Suretyship and Guaranty Contracts 710

Suretyship 710

Guaranty 710

Defenses of the Surety and the Guarantor 710

Case 31-3: Beal Bank v. Biggers 711

Rights of the Surety and the Guarantor 712

Case Opener Wrap-Up: Mortgage Foreclosure 713

Key Terms 713

Summary of Key Topics 714

Point / Counterpoint 714

Questions & Problems 715

CHAPTER 32

Bankruptcy and Reorganization 718

Case Opener
GM Bankruptcy 718

The Bankruptcy Act and Its Goals 719

Title 11 of the United States Code 720

Attributes of Bankruptcy Cases 721

Perceptions of Bankruptcy 721

Bankruptcy Proceedings 722

Specific Types of Relief Available 722

Case 32-1: In Re Arkuszewski 722

Chapter 7: Liquidation Proceedings 724

Case 32-2: Rousey v. Jacoway 729

Case 32-3: Margaret Kawaauhau et vir,  
Petitioners v. Paul W. Geiger 734

Chapter 11: Reorganizations 736

Chapter 13: Individual Repayment Plans 738

Chapter 12: Family-Farmer and Family-Fisherman 
Plans 740

Case Opener Wrap-Up: GM Bankruptcy 741

Key Terms 742

Summary of Key Topics 742

Point / Counterpoint 742

Questions & Problems 743

P a r t  S i x
AG E N C Y   7 4 6

CHAPTER 33

Agency Formation and Duties 746

Case Opener
FedEx and Independent Contractors 746

Introduction to Agency Law 747

Creation of the Agency Relationship 747

Types of Agency 748

Expressed Agency (Agency by Agreement) 748

Agency by Implied Authority 750

Apparent Agency (Agency by Estoppel) 750

Case 33-1: Ackerman v. Sobol Family Partnership, 
LLP 751

Agency by Ratification 752

Final PDF to printer



 Contents xxxix

kub23585_fm_i-I.indd xxxix 10/11/16  09:22 PM

Agency Relationships 753

Principal-Agent Relationship 753

Employer-Employee Relationship 753

Employer–Independent Contractor 
Relationship 753

Case 33-2: Glenn v. Gibbs 756

Duties of the Agent and the Principal 757

Principal’s Duties to the Agent 757

Agent’s Duties to the Principal 759

Case 33-3: International Airport Centers v. Jacob 
Citrin 760

Rights and Remedies 762

Principal’s Rights and Remedies against the 
Agent 762

Agent’s Rights and Remedies against the 
Principal 763

Case Opener Wrap-Up: FedEx and Independent 
Contractors 764

Key Terms 764

Summary of Key Topics 765

Point / Counterpoint 766

Questions & Problems 767

CHAPTER 34

Liability to Third Parties and Termination 771

Case Opener
Vicarious Liability and Medical Malpractice Suits 771

Contractual Liability of the Principal and Agent 772

Case 34-1: In Re Estate of Kurrelmeyer 772

Classification of the Principal 773

Authorized Acts 774

Unauthorized Acts 775

Tort Liability and the Agency Relationship 776

Principal’s Tortious Conduct 776

Case 34-2: Iglesia Cristiana La Casa Del Senor,  
Inc., etc. v. L.M. 777

Agent Misrepresentation 779

Principal’s Liability and the Independent 
Contractor 780

Crime and Agency Relationships 781

Termination of the Agency Relationship 781

Case 34-3: Jerry A. Mais et al. v. Allianz Life Insurance 
Company of North America 782

Termination by Acts of Parties 783

Termination by Operation of Law 784

Case Opener Wrap-Up: Vicarious Liability and Medical 
Malpractice Suits 786

Key Terms 787

Summary of Key Topics 787

Point / Counterpoint 788

Questions & Problems 788

P a r t  S e v e n
B U S I N E S S  O R G A N I Z AT I O N S

CHAPTER 35

Forms of Business Organization 792

Case Opener 
The Dunkin’ Donuts Franchise Agreement 792

Major Forms of Business Organization 793

Sole Proprietorship 793

Partnership 794

Corporation 797

Limited Liability Company 798

Specialized Forms of Business Organization 801

Cooperative 801

Joint Stock Company 801

Business Trust 802

Syndicate 802

Joint Venture 802

Case 35-1: Meyer v. Christie 803

Franchise 804

Case 35-2: Mary Kay, Inc., A/K/A Mary Kay Cosmetics, 
Inc. v. Janet Isbell 805

Case 35-3: Patterson v. Domino’s Pizza LLC 807

Case Opener Wrap-Up: The Dunkin’ Donuts Franchise 
Agreement 810

Key Terms 811

Summary of Key Topics 811

Point / Counterpoint 812

Questions & Problems 813

CHAPTER 36

Partnerships: Nature, Formation, and 
Operation 816

Case Opener 
Joint-Venture Partnership and Liability 816

Nature of the Partnership 817

Case 36-1: Leoff v. S&J Land Co. 818

Partnership as a Legal Entity 820

Partnership as a Legal Aggregate 820

Formation of the Partnership 821

Partnership by Estoppel 821

Interactions between Partners 822

Duties of Partners to One Another 822

Final PDF to printer



xl Contents

kub23585_fm_i-I.indd xl 10/11/16  09:22 PM

Case 36-2: Colette Bohatch v. Butler & Binion 822

Rights of the Partners in Their Interactions With 
Other Partners 824

Interactions between Partners and Third Parties 826

Actual Authority of the Partners 826

Implied Authority of the Partners 826

Liability to Third Parties 826

Case 36-3: Robert Law, on behalf of the Robert M. Law 
Profit Sharing Plan v. Ronald Zemp, 
Court of Appeals of Oregon 827

Liability of Incoming Partners 829

The Revised Uniform Partnership Act 829

Case Opener Wrap-Up: Joint-Venture Partnership and 
Liability 830

Key Terms 830

Summary of Key Topics 830

Point / Counterpoint 831

Questions & Problems 832

CHAPTER 37

Partnerships: Termination and Limited 
Partnerships 835

Case Opener
Partnership Problems of Wildmeadow Village 835

Termination of the Partnership 836

Dissolution of the Business 837

Act of Partners 837

Operation of Law 839

Act of the Court 839

Case 37-1: Urbain v. Beierling Court of Appeals of 
Michigan 840

Consequences of Dissolution 841

Winding-Up the Business 841

Case 37-2: Jack A. Kahn and Denise W. Kahn v. Stewart 
Mesher and Lieselotte Mesher 842

Case 37-3: Robert M. Tafoya v. Dee S. Perkins, No. 
95CA0408 844

Continuing the Partnership after Dissolution 845

Limited Partnerships 846

Formation of the Limited Partnership 846

Rights and Liabilities of the Limited Partners and the 
General Partners 847

Dissolution of the Limited Partnership 848

Limited Liability Companies 848

Case Opener Wrap-Up: Partnership Problems of 
Wildmeadow Village 848

Key Terms 849

Summary of Key Topics 849

Point / Counterpoint 850

Questions & Problems 850

CHAPTER 38 

Corporations: Formation and Financing 853

Case Opener
The Formation of the Facebook Corporation 853

Characteristics of Corporations 854

Legal Entity 854

Rights as a Person and a Citizen 854

Case 38-1: Federal Election Comm’n v. 
Beaumont 854

Creature of the State 856

Limited Liability 856

Free Transferability of Corporate Shares 856

Perpetual Existence 856

Centralized Management 856

Corporate Taxation 856

Liability for Officers and Employees 857

Corporate Powers 857

Express and Implied Powers 858

Classification of Corporations 858

Public or Private 858

Profit or Nonprofit 858

Domestic, Foreign, and Alien Corporations 858

Publicly Held or Closely Held 858

Subchapter S Corporation 859

Professional Corporation 859

Formation of the Corporation 859

Organizing and Promoting the Corporation 859

Case 38-2 King v. American Family Mutual Insurance 
Company; American Standard 
Insurance Company of Wisconsin 860

Selecting a State for Incorporation 861

Legal Process of Incorporation 862

Selection of Corporate Name 862

Incorporators 862

Articles of Incorporation 862

First Organizational Meeting 863

Potential Problems with Formation of the 
Corporation 863

Responses to Defective Incorporation 863

Case 38-3 Wachovia Securities, LLC v. Banco 
Panamericano 866

Corporate Financing 869

Debt Securities 869

Equity Securities 870

Final PDF to printer



 Contents xli

kub23585_fm_i-I.indd xli 10/11/16  09:22 PM

Case Opener Wrap-Up: The Formation of the Facebook 
Corporation 871

Key Terms 871

Summary of Key Topics 871

Point / Counterpoint 872

Questions & Problems 873

CHAPTER 39

Corporations: Directors, Officers, and 
Shareholders 876

Case Opener
A Majority Shareholder and Her Son 876

Importance of Regulating Interactions among Directors, 
Officers, and Shareholders within a Corporation 877

Roles of Directors, Officers, and Shareholders 877

Directors’ Roles 878

Officers’ Roles 879

Shareholders’ Roles 879

Duties of Directors, Officers, and Shareholders 881

Duties of Directors and Officers 881

Duties of Shareholders 884

Case 39-1: McCann v. McCann 884

Liabilities of Directors, Officers, and Shareholders 885

Liability of Directors and Officers 885

Case 39-2: KDW Restructuring & Liquidation v. 
Greenfield 887

Liability of Shareholders 888

Rights of Directors, Officers, and Shareholders 889

Directors’ Rights 889

Officers’ Rights 890

Shareholders’ Rights 890

Case 39-3: Mouzakitis v. Pearl Nightlife,  
Inc. et al. 892

Case Opener Wrap-Up: a Majority Shareholder  
and Her Son 893

Key Terms 894

Summary of Key Topics 894

Point / Counterpoint 895

Questions & Problems 896

CHAPTER 40

Corporations: Mergers, Consolidations, 
Terminations 899

Case Opener
Acquisitions as Horizontal Mergers 899

Introduction to Mergers and Consolidations 900

Mergers 900

Consolidations 900

Procedures for Mergers and Consolidations 901

The Rights of Shareholders 902

Case 40-1: Hartleib v. Sirius Satellite Radio et al. 903

Short-Form Mergers 903

Appraisal Rights 904

Case 40-2: Shiftan v. Morgan Joseph Holdings, 
Inc. 905

Purchase of Assets 907

Purchase of Stock 908

The Nature of Takeovers 908

Types of Takeovers 908

Response to Takeovers 909

Response to Termination 910

Dissolution 910

Case 40-3: Germain v. A.O. Smith Water  
Prods. Co 911

Liquidation 913

Case Opener Wrap-Up: Acquisitions as Horizontal 
Mergers 914

Key Terms 914

Summary of Key Topics 914

Point / Counterpoint 915

Questions & Problems 916

CHAPTER 41

Corporations: Securities and Investor Protection 920

Case Opener 
The Martha Stewart Case 920

What Is a Security? 921

Case 41-1: Securities and Exchange Commission v. 
Mutual Benefits Corp. 921

Securities Regulation 923

The Securities and Exchange Commission 923

The Securities Act of 1933 925

Registration Statement 925

Prospectus 925

Periods of the Filing Process 926

Special Registration Provisions 927

Exemptions Under the 1933 Act 927

Violations and Liability 930

The Securities Exchange Act of 1934 930

Section 10(B) and Rule 10B-5 930

Insider Trading 931

Case 41-2: Securities and Exchange Commission v. 
Texas Gulf Sulphur Co. 932

The Private Securities Litigation Reform Act of 
1995 933

Outsiders and Insider Trading 934

Final PDF to printer



xlii Contents

kub23585_fm_i-I.indd xlii 10/11/16  09:22 PM

Case 41-3: United States of America v. Matthew 
Kluger 935

Section 16(B) 937

Proxy Solicitations 937

Violations of the 1934 Act 937

Regulation of Investment Companies 938

State Securities Laws 939

Case Opener Wrap-Up: The Martha Stewart Case 940

Key Terms 940

Summary of Key Topics 940 

Point / Counterpoint 942

Questions & Problems 943

P a r t  E i g h t
E M P LOY M E N T  A N D  L A B O R 
R E L AT I O N S

CHAPTER 42

Employment and Labor Law 945

Case Opener 
Madison and Save Right Pharmacy 945

Introduction to Labor and Employment Law 946

Fair Labor Standards Act 946

Family and Medical Leave Act 948

Remedies for Violations of FMLA 949

Unemployment Compensation 949

Workers’ Compensation Laws 950

Benefits Under State Workers’ Compensation 950

Case 42-1: Delgado v. Phelps Dodge Chino, Inc. 951

Advantages and Disadvantages  
Of Workers’ Compensation 952

Consolidated Omnibus Budget Reconciliation Act of 
1985 952

Employee Retirement Income Security Act of 1974 952

Occupational Safety and Health Act of 1970 953

Penalties Under Osha 953

Employment-at-Will Doctrine and Wrongful 
Termination 953

Employee Privacy in the Workplace 955

Electronic Monitoring and Communication 956

Case 42-2: Moreno v. Hanford Sentinel, Inc. 
(2009) 956

Drug Testing in the Workplace 958 

Employer Rights and Responsibilities  
When Hiring Foreign Workers 958

Labor Law 959

The Wagner Act of 1935 960

The Taft-Hartley Act of 1947 960

The Landrum-Griffin Act of 1959 960

The National Labor Relations Board 961

The Collective Bargaining Process 962

Strikes, Picketing, and Boycotts 962

Case Opener Wrap-Up: Madison and Save Right 
Pharmacy 963

Key Terms 963

Summary of Key Topics 964

Point / Counterpoint 965

Questions & Problems 966

CHAPTER 43

Employment Discrimination 969

Case Opener
Brad Gets Fired from “So Clean!” 969

When May an Employee Be Fired? 970

Federal Laws Governing Employers 970

Civil Rights Act—Title Vii 971

Proving Disparate-Treatment Discrimination 
Under Title Vii 972

Proving Disparate-Impact Discrimination  
Under Title Vii 974

Sexual Harassment Under Title Vii 975

Case 43-1: Teresa Harris v. Forklift Systems,  
Inc. 975

Harassment of Other Protected  
Classes Under Title Vii 978

Pregnancy Discrimination Act of 1987—An 
Amendment to Title Vii 978

Defenses to Claims Under Title Vii 978

Remedies Under Title Vii 980

Procedure for Filing a Claim Under Title Vii 981

Age Discrimination in Employment Act of 1967 982

Proving Age Discrimination Under ADEA 982

Defenses Under ADEA 983

Americans with Disabilities Act 983

Who Is Protected Under ADA? 984

Enforcement Procedures Under ADA 984

Remedies for Violations of ADA 985

Equal Pay Act of 1963 985

Defining Equal Work Under EPA 985

The Impact of Extra Duties Under EPA 986

Final PDF to printer



 Contents xliii

kub23585_fm_i-I.indd xliii 10/11/16  09:22 PM

Defenses Under EPA 986

Remedies for Violations of EPA 986

Discrimination Based on Sexual 
Orientation—Actionable? 987

Case 43-2: Donald Baldwin, Complainant v. 
Anthony Foxx, Secretary, Dept. of 
Transportation (FAA), Agency 988

Same-Sex Marriage 989

May an Employer Discriminate against  
a Smoker? 989

May Employers Use Social Media in  
Employment Decisions? 990

Use of Social Media in Hiring Decisions 990

Use of Social Media in Firing Decisions 991

Employment Discrimination Internationally 992

Case Opener Wrap-Up: Brad Gets Fired  
From “So Clean!” 993

Key Terms 994

Summary of Key Topics 994

Point / Counterpoint 995

Questions & Problems 995

P a r t  N i n e
G O V E R N M E N T  R E G U L AT I O N

CHAPTER 44

Administrative Law 998

Case Opener
Does the EPA Have an Obligation to Regulate 
Automobile Emissions? 998

Introduction to Administrative Law 999

What Is Administrative Law? 999

Why and How Are Agencies Created? 999

Case 44-1: Doe v. United States Sec, 2011  
U.S. Dist. Lexis 114384 1000

Different Types of Administrative Agencies 1002

How Are Agencies Run? 1003

Informal Rule Making 1003

Formal Rule Making 1004

Hybrid Rule Making 1005

Exempted Rule Making 1006

Regulated Negotiation 1006

Problems Associated with Rule Making 1006

Other Administrative Activities 1007

Case 44-2: Yan Ju Wang v. George Valverde 1008

Limitations on Agency Powers 1009

Political Limitations 1009

Statutory Limitations 1009

Judicial Limitations 1010

Informational Limitations 1010

Case 44-3: Electronic Privacy Information  
Center v. National Security 
Administration 1011

Federal and State Administrative Agencies 1013

Case Opener Wrap-Up: Does the EPA Have an 
Obligation to Regulate Automobile Emissions? 1013

Key Terms 1013

Summary of Key Topics 1014

Point / Counterpoint 1015

Questions & Problems 1015

CHAPTER 45

Consumer Law 1019

Case Opener
Deceptive Advertising and the Ultimate Weight-Loss 
Cure 1019

The Federal Trade Commission 1020

How the FTC Brings an Action 1020

Trade Regulation Rules 1021

Deceptive Advertising 1021

Case 45-1: Gotlin v. Lederman 1022

Bait-and-Switch Advertising 1024

FTC Actions against Deceptive Advertising 1025

Telemarketing and Electronic Advertising 1025

Tobacco Advertising 1027

Labeling and Packaging Laws 1028

Sales 1029

Door-to-Door Sales 1029

Telephone and Mail-Order Sales 1030

FTC Regulation of Sales in Specific Industries 1031

Credit Protection 1033

The Truth in Lending Act 1033

The Fair Credit Reporting Act 1035

The Fair Debt Collection Practices Act 1035

Case 45-2: Crawford v. LVNV Funding, LLC 1036

The Credit Card Fraud Act 1038

The Fair Credit Billing Act 1039

The Fair and Accurate Credit Transactions 
Act 1039

The Credit Cardholders’ Bill of Rights Act 1039

Final PDF to printer



xliv Contents

kub23585_fm_i-I.indd xliv 10/11/16  09:22 PM

Consumer Health and Safety 1040

The Federal Food, Drug, and Cosmetic Act 1040

Case 45-3: Food and Drug Administration et al. 
v. Brown & Williamson Tobacco 
Corporation et al. 1041

The Consumer Product Safety Act 1043

Case Opener Wrap-Up: Deceptive Advertising and the 
Ultimate Weight-Loss Cure 1043

Key Terms 1044

Summary of Key Topics 1044

Point / Counterpoint 1045

Questions & Problems 1046

CHAPTER 46

Environmental Law 1049

Case Opener
Rogers Corporation’s Hazardous Waste Debacle 1049

Alternative Means of Protecting the Environment 1050

Tort Law 1050

Government Subsidies 1051

Marketable Discharge Permits 1051

Green Taxes 1051

Direct Regulation 1052

The Environmental Protection Agency 1052

The National Environmental Policy Act 1052

Environmental Impact Statements 1052

Case 46-1: Brodsky v. United States Nuclear  
Regulatory Commission 1053

Regulating Air Quality 1054

National Ambient Air Quality Standards 1055

Toxic or Hazardous Air Pollutants 1057

Enforcement of the Clean Air Act 1057

Regulating Water Quality 1057

Clean Water Act 1057

Safe Drinking Water Act 1059

Regulating Hazardous Waste 1059

Resource Conservation and Recovery Act 1059

Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as 
Amended by the Superfund Amendment and 
Reauthorization Act of 1986 1061

Case 46-2: Consolidation Coal Company v. Georgia 
Power Company et al. 1061

Regulating Toxic Substances 1063

Toxic Substances Control Act 1063

Federal Insecticide, Fungicide, and Rodenticide 
Act 1063

Case 46-3: Bates v. Dow Agrosciences, LLC 1064

International Environmental Considerations 1066

Case Opener Wrap-Up: Rogers Corporation’s Hazardous 
Waste Debacle 1067

Key Terms 1068

Summary of Key Topics 1068

Point / Counterpoint 1069

Questions & Problems 1071

CHAPTER 47

Antitrust Law 1073

Case Opener
Whole Foods Market Merger and Monopoly 1073

History of and Rationale for Antitrust Law 1074

The Need for Regulation 1074

Rationale for Antitrust Laws 1074

Recent Regulatory Attitudes 1075

Exemptions from Antitrust Law 1076

The Sherman Act 1076

Jurisdiction of the Sherman Act 1078

Section 1 of the Sherman Act 1078

Case 47-1: United States v. Apple Inc. 1080

Case 47-2: Continental T.V., Inc. v. GTE Sylvania 
Inc. 1083

Section 2 of the Sherman Act 1085

The Clayton Act 1087

Section 2: Price Discrimination 1087

Section 3: Exclusionary Practices 1088

Section 7: Mergers 1090

Section 8: Interlocking Directorates 1091

The Federal Trade Commission Act 1092

The Robinson-Patman Act 1092

Enforcement of Antitrust Laws 1093

Public Enforcement 1093

Private Enforcement 1093

Case Opener Wrap-Up: Whole Foods Market Merger 
and Monopoly 1094

Key Terms 1094

Summary of Key Topics 1095

Point / Counterpoint 1096

Questions & Problems 1097

P a r t  Te n
P R O P E R T Y

CHAPTER 48

The Nature of Property, Personal Property, and 
Bailments 1099

Case Opener 
Prisoners and Personal Property 1099

Final PDF to printer



 Contents xlv

kub23585_fm_i-I.indd xlv 10/11/16  09:22 PM

The Nature and Classifications of Property 1100

Personal Property 1101

Voluntary Transfer of Property 1101

Case 48-1: Campbell v. Robinson 1104

Involuntary Transfer of Personal Property 1106

Case 48-2: Omni Holding and Development Corp. v. 
C.A.G. Investments, Inc. 1106

Other Means of Acquiring Ownership of 
Property 1108

Bailment 1108

Case 48-3: J&L Jewelry v. EPK Management 1109

Rights and Duties of the Bailor 1110

Rights and Duties of the Bailee 1111

Documents Related to Bailments 1112

Special Bailments 1113

Case Opener Wrap-Up: Prisoners and Personal 
Property 1114

Key Terms 1114

Summary of Key Topics 1114

Point / Counterpoint 1115

Questions & Problems 1116

CHAPTER 49

Real Property 1118

Case Opener
Groundwater and Property Rights 1118

The Nature of Real Property 1119

Fixtures 1119

Extent of Ownership 1119

Interests in Real Property 1121

Fee Simple Absolute 1121

Conditional Estate 1121

Life Estate 1122

Case 49-1: Sauls v. Crosby 1122

Future Interest 1123

Leasehold Estate 1123

Nonpossessory Estates 1123

Co-ownership 1125

Tenancy in Common 1125

Joint Tenancy 1126

Tenancy by the Entirety 1126

Condominiums and Cooperatives 1126

Voluntary Transfer of Real Property 1127

Legal Requirements 1127

Sales Transactions 1128

Involuntary Transfer of Real Property 1130

Adverse Possession 1130

Condemnation 1130

Case 49-2: Kelo v. City of New London 1131

Restrictions on Land Use 1134

Restrictive Covenants 1134

Case 49-3: The Spur at Williams Brice Owners 
Association, Inc. v. Sunil V. Lalla and 
Sharan W. Lalla 1135

Zoning 1136

Other Statutory Restrictions on Land Use 1137

Case Opener Wrap-Up: Groundwater and Property 
Rights 1137

Key Terms 1138

Summary of Key Topics 1138

Point / Counterpoint 1139

Questions & Problems 1140

CHAPTER 50 

Landlord-Tenant Law 1142

Case Opener
Free to Choose? 1142

Creation of the Landlord-Tenant Relationship 1143

Types of Leases 1143

Fair Housing Act 1144

Case 50-1: Choices in Cmty. Living, Inc. v. Petkus 1145

Rights and Duties of the Landlord and the 
Tenant 1147

Possession of the Premises 1147

Case 50-2: Janet I. Benitez v. Sebastiano  
Restifo 1148

Eviction 1149

Use of the Premises 1150

Maintenance of the Premises 1151

Rent 1153

Liability for Injuries on the Premises 1154

Landlord’s Liability 1154

Tenant’s Liability 1155

Case 50-3: Leonara Caruso v. Apts. Downtown, 
Inc. 1156

Transferring Interests of Leased Property 1158

Landlord Transfer of Interest 1158

Tenant Transfer of Interest 1158

Termination of the Lease 1159

Breach of Condition by Landlord 1159

Forfeiture 1160

Destruction of the Premises 1160

Surrender 1160

Abandonment 1161

Case Opener Wrap-Up: Free to Choose? 1161

Key Terms 1161

Final PDF to printer



xlvi Contents

kub23585_fm_i-I.indd xlvi 10/11/16  09:22 PM

Summary of Key Topics 1162

Point / Counterpoint 1163

Questions & Problems 1164

CHAPTER 51

Insurance Law 1167

Case Opener
Chinese Drywall Presents Challenges for 
Homeowners 1167

The Nature of the Insurance Relationship 1168

Risk 1168

Insurable Interest 1169

Case 51-1: Royal Capital Development LLC v. Maryland 
Casualty Company 1169

The Insurance Contract 1171

Application for Insurance 1171

Case 51-2: Equity Fire & Casualty Company v. Laurence 
Traver 1172

Important Elements of the Insurance  
Contract 1173

Case 51-3: Mellin v. Northern Security Insurance 
Company 1173

Canceling the Insurance Policy 1176

Insurer and Insured Obligations 1176

Insurer Duty to Defend the Insured 1176

Insurer Duty to Pay Sums Owed by the 
Insured 1176

Insured Duty to Disclose Information 1177

Insured Duty to Cooperate with the Insurer 1177

The Insurer’s Defenses for Nonpayment 1177

Types of Insurance 1178

Liability and Property Insurance 1178

Life Insurance 1179

Case Opener Wrap-Up: Chinese Drywall Presents 
Challenges for Homeowners 1180

Key Terms 1181

Summary of Key Topics 1181

Point / Counterpoint 1182

Questions & Problems 1183

CHAPTER 52

Wills and Trusts 1186

Case Opener
The Danger of Preprinted Forms 1186

Estate Planning 1187

The Uniform Probate Code 1187

Tools of Estate Planning 1187

Why Individuals Engage in Estate Planning 1187

Case 52-1: Mattison v. Social Security 
Commissioner 1188

Legal Issues Related to Wills 1190

Intestacy Statutes 1190

Requirements for a Legally Valid Will 1190

Grounds for Contesting a Will 1191

Case 52-2: McDaniel v. McDaniel 1192

Changing a Will 1193

Case 52-3: In Re Estate of Duke 1194

Revoking a Will 1195

Settlement of an Estate 1195

Trusts as Estate Planning Tools 1196

How  and Why Individuals Create Trusts 1196

Basic Kinds of Trusts 1196

How Trusts Are Terminated 1197

End-of-Life Decisions 1198

Advance Directives 1198

Anatomical Gifts 1198

Choices about the Body after Death 1200

International Protection for Wills 1200

Case Opener Wrap-Up: The Danger of Preprinted 
Forms 1201

Key Terms 1201

Summary of Key Topics 1201

Point / Counterpoint 1203

Questions & Problems 1203

APPENDIXES

APPENDIX A
The Constitution of the United States of  
America A-1

APPENDIX B
Uniform Commercial Code B

APPENDIX C
Title VII of the Civil Rights Act of 1964 C-1

APPENDIX D
The Civil Rights Act of 1991 D-1

Glossary G-1

Name Index I-1

Subject Index I-4

Final PDF to printer



xlvii

kub23585_fm_i-I.indd xlvii 10/11/16  09:22 PM

List of Cases

CHAPTER 2 B U S I N E S S  E T H I C S  

United States of America et al. ex Rel. Andrew Hagerty v. 
Cyberonics, Inc. ...................................... 26

CHAPTER 3 T H E  U . S .  L E G A L  S Y S T E M  

Hertz Corp. v. Friend .................................................................45
Atlantic Marine Construction Company, Inc. v. United 

States District Court For The Western 
District of Texas et al. .............................48

J.E.B. v. Alabama, Ex. Rel. T.B ..................................................61

CHAPTER 4 A LT E R N AT I V E  D I S P U T E 
R E S O LU T I O N  

Nitro-Lift Technologies L.L.C. v. Howard .............................75
A.T. & T. Mobility LLC v. Concepcion ................................... 80
Equal Employment Opportunity Commission v. Waffle 

House, Inc. .................................................84

CHAPTER 5 C O N S T I T U T I O N A L 
P R I N C I P L E S  

Christy Brzonkala v. Antonio J. Morrison et al. ................100
Family Winemakers of California v. Jenkins .................... 104
David Leon Riley v. California and United States  

V. Wurie...................................................... 116

CHAPTER 6 I N T E R N AT I O N A L  A N D 
C O M PA R AT I V E  L AW  

Goodyear Dunlop Tires Operations, S.A. v. Brown ....... 139
Fallhowe v. Hilton Worldwide, Inc. ...................................... 142

CHAPTER 7 C R I M E  A N D  T H E 
B U S I N E S S  C O M M U N I T Y  

United States of America v. Thomas Tanke ..................... 158
United States v. Park ............................................................... 166
Miranda v. Arizona ................................................................... 173

CHAPTER 8 TO R T  L AW  

Joseph E. Hancock, Petitioner v. Easwaran 
P. Variyam, Respondent....................... 193

Aaron Olson, Appellant v. Centurylink, Respondent .. 200
Clark v. Chrysler Corporation ...............................................210

CHAPTER 9 N E G L I G E N C E  A N D  S T R I C T 
L I A B I L I T Y  

Palsgraf v. Long Island Railroad Company ......................224
Swoboda v. Fontanetta .........................................................226
Ex Parte Emmette L. Barran Iii .............................................. 231

CHAPTER 10 P R O D U C T  L I A B I L I T Y  

Welge v. Planters Lifesavers Co. ........................................ 247
Sperry–New Holland, A Division of Sperry Corporation v. 

John Paul Prestage and  
Pam Prestage ........................................249

Kesner v. Pneumo Abex LLC ................................................251

CHAPTER 11 L I A B I L I T Y  O F 
AC C O U N TA N T S  A N D  OT H E R 
P R O F E S S I O N A L S  

Bily v. Arthur Young & Co. .....................................................267
United States of America v. Louis Kovel ........................... 271
Matrixx Initiatives, Inc. et al. v.  

Siracusano et al. ...................................275

CHAPTER 12 I N T E L L E C T UA L 
P R O P E R T Y  

In Re Simon Shiao Tam ..........................................................290
Toys “R” Us, Inc. v. Canarsie Kiddie Shop, Inc. ..............292
Crown Awards, Inc. v. Discount Trophy &  

Co., Inc. ....................................................297

CHAPTER 13 I N T R O D U C T I O N  TO 
C O N T R AC T S

In Re Zappos.com Inc., Customer Data Security Breach 
Litigation ................................................... 317

Wrench, LLC., Shields, and Rinks, LLC v. Taco Bell  ...... 319
Reisenfeld & Co. v. The Network Group, Inc.; Builders 

Square, Inc.; Kmart Corp. .................... 321

CHAPTER 14 AG R E E M E N T X

Lucy v. Zehmer .................................................................... 334
Andrus v. State, Department of Transportation, and City 

of Olympia .............................................. 338
Paul Ehlen v. John M. and LynnDee Melvin ....................346

Final PDF to printer



xlviii List of Cases

kub23585_fm_i-I.indd xlviii 10/11/16  09:22 PM

Deweldon, Ltd. v. McKean ..................................................... 491
The Travelers Property Casualty Company of America 

and Hellmuth Obata & Kassabaum, 
Inc., Plaintiffs v. Saint-Gobain Technical 
Fabrics Canada Limited, Formerly 
Known As Bay Mills, Defendant.......498

CHAPTER 22 T I T L E ,  R I S K  O F  LO S S , 
A N D  I N S U R A B L E  I N T E R E S T  

Tempur-Pedic International, Inc., Plaintiff v. Waste to 
Charity, Inc.; Broco Supply, Inc.; Jack 
Fitzgerald; Eric Volovic; Howard 
Hirsch; Thomas Scarello; Nelson Silva; 
Close Out Surplus and Savings, Inc.; 
and Ernest Peia, Defendants ............507

Emery v. Weed ..........................................................................512
Pileri Industries, Inc. v. Consolidated Industries, Inc. .... 514

CHAPTER 23 P E R F O R M A N C E  A N D 
O B L I G AT I O N S  U N D E R  S A L E S  A N D 
L E A S E S

Alaska Pacific Trading Co. v. Eagon Forest  
Products Inc. ..........................................528

Levista, Inc. v. Ranbaxy Pharmaceuticals, Inc. ................530
Dejesus v. Cat Auto Tech. Corp. .........................................532
Hubbard v. Utz Quality Foods, Inc. ....................................536

CHAPTER 24 R E M E D I E S  F O R  B R E AC H 
O F  S A L E S  A N D  L E A S E  C O N T R AC T S  

Badilla v. Wal-Mart Stores East Inc. ....................................545
U.S.A. Coil & Air, Inc. v. Hodess Building Co. ..................550
Almetals, Inc., Plaintiff v. Wickeder Westfalenstahl, Gmbh, 

Defendant ...............................................552
Figgie International, Inc. v. Destileria Serralles, Inc. .....554

CHAPTER 25 WA R R A N T I E S  5 6 1

Donald Welchert, Rick Welchert, Jerry Welchert, 
Deborah Welchert, Appellees v. 
American Cyanamid Inc., Appellant .......
563

Priscilla D. Webster v. Blue Ship Tea Room, Inc. ...........566
Melissa Kahn v. Volkswagen of America, Inc. ................569

CHAPTER 26 N E G OT I A B L E 
I N S T R U M E N T S :  N E G OT I A B I L I T Y  A N D 
T R A N S F E R A B I L I T Y  

Reger Development, LLC v. National City Bank ............582
Samuel James Thompson v. First Citizens  

Bank & Trust Co. ...................................585
Athanasios Valsamis v. Néstor González-Romero ........588

CHAPTER 15 C O N S I D E R AT I O N  

Bouton v. Byers ....................................................................355
Hamer v. Sidway .................................................................... 357
Thelma Agnes Smith v. David Phillip Riley ......................358
Jamil Blackmon v. Allen Iverson .......................................... 361

CHAPTER 16 C A PAC I T Y  A N D 
L E G A L I T Y  

Adrian Lopez v. Kmart Corporation ................................... 370
King v. Riedl ............................................................................... 379
Eric Lucier and Karen A. Haley v. Angela and James 

Williams, Cambridge Associates,  
Ltd., and Al Vasys .................................385

CHAPTER 17 L E G A L  A S S E N T  

Simkin v. Blank ......................................................................... 397
Fantastic Sams Salons Corp. v. Pstevo, LLC and Jeremy 

Baker .........................................................401
Tommy E. Porter v. Domtar Paper Company, LLC. ........406

CHAPTER 18 C O N T R AC T S  I N 
W R I T I N G  

Power Entertainment, Inc. et al. v. National Football 
League Properties, Inc......................... 417

Heritage Constructors, Inc. v. Chrietzberg Electric, Inc., 
and Richard Marc Chrietzberg  ........422

CHAPTER 19 T H I R D - PA R T Y  R I G H T S  TO 
C O N T R AC T S  

General Mills, Inc. v. Kraft Foods Global, Inc. ................. 438
Allan v. Nersesova ..................................................................446
Juan Mendez, Jr., as Guardian of Juan Mendez,  

Sr. v. Hampton Court Nursing  
Center, LLC .............................................450

CHAPTER 20 D I S C H A R G E  A N D 
R E M E D I E S  

Mind & Motion Utah Investments, LLC, Appellee v. Celtic 
Bank Corporation .................................462

Hamilton v. State Farm Fire & Casualty Insurance 
Company .................................................465

Thrifty Rent-A-Car System v. South Florida Transport .469

CHAPTER 21 I N T R O D U C T I O N  TO 
S A L E S  A N D  L E A S E  C O N T R AC T S  

Novamedix, Limited, Plaintiff-Appellant v. NDM Acquisition 
Corporation and Vesta Healthcare, Inc., 
Defendants-Appellees ..........................488

Final PDF to printer



 List of Cases xlix

kub23585_fm_i-I.indd xlix 10/11/16  09:22 PM

CHAPTER 34 L I A B I L I T Y  TO  T H I R D 
PA R T I E S  A N D  T E R M I N AT I O N

In Re Estate of Kurrelmeyer ................................................. 772
Iglesia Cristiana La Casa Del Senor, Inc.,  

etc. v. L.M. ................................................777
Jerry A. Mais et al. v. Allianz Life Insurance  

Company of North America .............. 782

CHAPTER 35 F O R M S  O F  B U S I N E S S 
O R G A N I Z AT I O N

Meyer v. Christie ......................................................................803
Mary Kay, Inc., A/K/A Mary Kay Cosmetics, Inc.  

V. Janet Isbell.........................................805
Patterson v. Domino’s Pizza LLC ........................................807

CHAPTER 36 PA R T N E R S H I P S :  N AT U R E , 
F O R M AT I O N ,  A N D  O P E R AT I O N

Leoff v. S&J Land Co ...............................................................818
Colette Bohatch v. Butler & Binion ....................................822
Robert Law, on behalf of the Robert M. Law Profit 

Sharing Plan v. Ronald Zemp,  
Court of Appeals of Oregon ............. 827

CHAPTER 37 PA R T N E R S H I P S : 
T E R M I N AT I O N  A N D  L I M I T E D 
PA R T N E R S H I P S

Urbain v. Beierling Court of Appeals of Michigan .........840
Jack A. Kahn and Denise W. Kahn v. Stewart Mesher and 

Lieselotte Mesher ................................842
Robert M. Tafoya v. Dee S. Perkins,  

No. 95CA0408 ...................................... 844

CHAPTER 38 C O R P O R AT I O N S : 
F O R M AT I O N  A N D  F I N A N C I N G

Federal Election Comm’n v. Beaumont ............................854
King v. American Family Mutual Insurance Company; 

American Standard Insurance 
Company of Wisconsin .......................860

Wachovia Securities, LLC v. Banco Panamericano.......866

CHAPTER 39 C O R P O R AT I O N S : 
D I R E C TO R S ,  O F F I C E R S ,  A N D 
S H A R E H O L D E R S

McCann v. McCann .................................................................884
KDW Restructuring & Liquidation v. Greenfield ............. 887
Mouzakitis v. Pearl Nightlife, Inc. et al. ..............................892

CHAPTER 27 N E G OT I AT I O N ,  H O L D E R 
I N  D U E  C O U R S E ,  A N D  D E F E N S E S  

Jones v. Wells Fargo Bank 666 F. 3D 955 (2012). ........602
Michael J. Kane, Jr. v. Grace Kroll.......................................607
Wawel Savings Bank v. Jersey Tractor  

Trailer Training, Inc. ................................ 611

CHAPTER 28 L i a b i l i t y ,  D e f e n s e s ,  a n d 
D i s c h a r g e  

Heartland State Bank v. American Bank & Trust ...........627
Halliburton Energy Services, Inc. v. Fleet  

National Bank ........................................634
John A. Colfax v. JPMorgan Chase Bank, N.a. .............. 637

CHAPTER 29 C H E C K S  A N D 
E L E C T R O N I C  F U N D  T R A N S F E R S  

Pamela Jana v. Wachovia .....................................................656
Aliaga Medical Center, S.C. v. Harris Bank N.A.,  

A/K/A BMO Harris Bank, N.A. ...........660
Merisier v. Bank of America .................................................662

CHAPTER 30 S e c u r e d  Tr a n s a c t i o n s  

In Re Robert O. Troupe and Dawn Lynn Troupe,  
Debtors .....................................................681

In Re Girolamo Afonica, Debtor ..........................................687
Price Auto Sales, Inc. v. Sanders ........................................689

CHAPTER 31 OT H E R  C R E D I TO R S ’ 
R E M E D I E S  A N D  S U R E T Y S H I P  

In Re Enron Corp. ....................................................................702
Cameron v. Ewing ................................................................... 707
Beal Bank v. Biggers .................................................................711

CHAPTER 32 B A N K R U P TC Y  A N D 
R E O R G A N I Z AT I O N  

In Re Arkuszewski ................................................................... 722
Rousey v. Jacoway.................................................................. 729
Margaret Kawaauhau et vir, Petitioners v. Paul W.  

Geiger ...................................................... 734

CHAPTER 33 AG E N C Y  F O R M AT I O N 
A N D  D U T I E S

Ackerman v. Sobol Family Partnership, LlP ...................... 751
Glenn v. Gibbs .......................................................................... 756
International Airport Centers v. Jacob Citrin...................760

Final PDF to printer



l List of Cases

kub23585_fm_i-I.indd l 10/11/16  09:22 PM

CHAPTER47 A N T I T R U S T  L AW

United States v. Apple Inc. ................................................. 1080
Continental T.V., Inc. v. GTE Sylvania Inc. ....................... 1083

CHAPTER 48 T H E  N AT U R E  O F 
P R O P E R T Y,  P E R S O N A L  P R O P E R T Y, 
A N D  B A I L M E N T S  

Campbell v. Robinson ............................................................1104
Omni Holding and Development Corp. v. C.A.G. 

Investments, Inc. .................................. 1106
J&L Jewelry v. EPK Management ...................................... 1109

CHAPTER 49 R E A L  P R O P E R T Y  

Sauls v. Crosby .........................................................................1122
Kelo v. City of New London ................................................... 1131
The Spur at Williams Brice Owners Association, Inc. v. 

Sunil V. Lalla and Sharan W. Lalla ....1135

CHAPTER 50 L A N D LO R D -T E N A N T  L AW

Choices In Cmty. Living, Inc. v. Petkus ..............................1145
Janet I. Benitez v. Sebastiano Restifo ...............................1148
Leonara Caruso v. Apts. Downtown, Inc. .........................1156

CHAPTER 51  I N S U R A N C E  L AW

Royal Capital Development LLC v. Maryland Casualty 
Company .................................................1169

Equity Fire & Casualty Company v. Laurence Traver ...1172
Mellin v. Northern Security Insurance Company ........... 1173

CHAPTER 52 W I L L S  A N D  T R U S T S

Mattison v. Social Security Commissioner ......................1188
McDaniel v. McDaniel ............................................................1192
In Re Estate of Duke ...............................................................1194

A p p e n d i xe s
 APPENDIX A The Constitution of the United States 

of America A-1
 APPENDIX B Uniform Commercial Code B
 APPENDIX C Title VII of the Civil Rights Act of 

1964 C-1
 APPENDIX D The Civil Rights Act of 1991 D-1

 Glossary G-1 
Name Index I-1
Subject Index I-4

CHAPTER 40 CORPORATIONS:  MERGERS, 
CONSOLIDATIONS,  TERMINATIONS

Hartleib v. Sirius Satellite Radio et al. ...............................903
Shiftan v. Morgan Joseph Holdings, Inc. .........................905
Germain v. A.O. Smith Water Prods. Co ............................. 911

CHAPTER 41 C O R P O R AT I O N S : 
S E C U R I T I E S  A N D  I N V E S TO R 
P R OT E C T I O N

Securities and Exchange Commission v. Mutual Benefits 
Corp. ..........................................................921

Securities and Exchange Commission v. Texas Gulf 
Sulphur Co. .............................................932

United States of America v. Matthew Kluger ..................935

CHAPTER 42 E M P LOY M E N T  A N D 
L A B O R  L AW

Delgado v. Phelps Dodge Chino, Inc. ................................951
Moreno v. Hanford Sentinel, Inc. (2009) ..........................956

CHAPTER 43 E M P LOY M E N T 
D I S C R I M I N AT I O N

Teresa Harris v. Forklift Systems, Inc. ................................975
Donald Baldwin, Complainant v. Anthony Foxx, 

Secretary, Dept. of Transportation 
(FAA), Agency ........................................988

CHAPTER 44 A D M I N I S T R AT I V E  L AW  

Doe v. United States Sec, 2011 U.S. Dist.  
Lexis 114384 .......................................... 1000

Yan Ju Wang v. George Valverde .................................... 1008
Electronic Privacy Information Center v. National Security 

Administration ........................................1011

CHAPTER 45 C O N S U M E R  L AW

Gotlin v. Lederman ................................................................ 1022
Crawford v. LVNV Funding, LLC ........................................ 1036
Food and Drug Administration et al. v. Brown & 

Williamson Tobacco Corporation  
et al. ..........................................................1041

CHAPTER 46 E N V I R O N M E N TA L  L AW  

Brodsky v. United States Nuclear Regulatory 
Commission ......................................... 1053

Consolidation Coal Company v. Georgia Power 
Company et al. ..................................... 1061

Bates v. Dow Agrosciences, LLC...................................... 1064

Final PDF to printer



kub23585_ch01_0001-0014.indd 1 08/25/16  04:28 AM

1An Introduction to Dynamic 
Business Law

 1-1 What is business law?

 1-2 How does business law relate to business education?

 1-3 What are the purposes of law?

 1-4 What are alternative ways to classify the law?

 1-5 What are the sources of the law?

 1-6 What are the various schools of jurisprudence?

L E A R N I N G  O B J E C T I V E S
After reading this chapter, you will be able to answer the following questions:
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